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PREFACE. 


THE  prominent  position  which  the  Kegistry  Law  occupies 
in  the  juridical  system  of  this  Province,  the  influence 
which  it  necessarily  wields,  the  innumerable  daily  transactions 
relating  to  real  estate,  and  the  fact  that  no  modern  Canadian 
work  exists  which  treats  especially  upon  this  important  branch 
•of  our  law,  have  prompted  the  preparation  and  publication  of 
the  following  pages. 

It  is  true  that  two  manuals  upon  Eegistration  have  been  pub- 
lished, the  one  by  W.  A.  Sladden,  Esq.,  in  1857,  and  the  other 
by  Samuel  G.  Woods,  Esq.,  Barrister-at-Law,  in  1866.  The 
former  manual  has  long  since  become  obsolete  ;  while  the  latter, 
published  immediately  after  tbe  coming  into  effect  of  the  Kegis- 
try Act  of  1865,  which  imported  such  material  and  radical 
changes  in  the  law  and  procedure  of  Registration,  is  not  of 
sufficiently  late  date  to  satisfy  the  requirements  of  either  the 
profession  or  Registrars,  although  it  is  a  valuable  epitome  of  the 
law  as  it  stood  at  the  time  it  was  published. 

The  sixteen  years  which  have  elapsed  since  the  introduction 
of  the  Registry  Act  of  1865  have  been  fruitful  in  important  de- 
cisions emanating  from  our  Courts  bearing  upon  the  construc- 
tion and  effect  of  that  Act,  and  of  the  subsequent  statutes  relat- 
ing to  Registration  of  titles.  To  collate  these  decisions,  and 
those  rendered  under  the  former  Registry  Laws  in  force  in  this 
Province,  and  by  reference  thereto  to  illustrate  and  explain  the 
principles  regulating  the  present  Registry  Act  has  been  the  de- 
sign of  this  work.  In  furtherance  of  this  object,  the  decisions 
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of  the  Courts  of  the  sister  Provinces  of  Quebec,  Nova  Scotia  and 
New  Brunswick,  and  of  the  English,  Irish  and  American  Courts 
under  their  several  Kegistry  Acts  have  been  examined,  and 
noted,  wherever  they  are  in  point. 

A  comprehensive  collection  of  useful  forms,  a  list  of  those  in- 
struments which  are  required  to  be  registered  under  the  pro- 
visions of  particular  enactments  (other  than  those  of  a  purely 
private  or  local  character),  together  with  a  tariff  of  fees,  &c., 
&c.,  will,  it  is  anticipated,  contribute  to  the.  practical  utility  of 
this  volume.  That  this  work  mr.y  be  found  to  be  of  service  to 
his  professional  brethren,  to  those  gentlemen  who  fill  the  re- 
sponsible office  of  Eegistrars  of  Deeds,  and  to  those  persons  who 
engage  in  the  practice  of  conveyancing,  is  the  sincere  desire  of 
the  author. 

Finally,  the  author  has  to  express  his  regret  at  the  delay  in 
the  publication  of  this  volume,  which  is  solely  attributable  to 
the  numerous  and,  in  the  majority  of  cases,  unavoidable  inter- 
ruptions to  which  he  has  been  subjected. 

E.  H.  T. 

Alexandria,  March  14,  1881. 
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INTRODUCTION. 


No  general  system  of  registration  existed  throughout 
England,  on  Oct.  15th,  1792,  upon  which  day  the  laws  of 
that  country  relating  to  civil  property  and  rights,  other 
than  those  of  a  purely  local  or  limited  character,  were 
introduced  into  this  Province  by  the  Stat.  32  Geo.  3,  c.  1. 
In  the  early  part  of  the  last  century  registration  was 
established  in  the  counties  of  York  and  Middlesex,  but  it 
was  never  extended  beyond  those  localities.  The  sole 
enactment  relating  to  the  recording  of  deeds  was  the 
Statute  of  Enrolments  (1),  which  was  intended  to  counter- 
act the  evil  effects  resulting  from  the  practice  of  secret 
conveyances  under  the  Statute  of  Uses  (2).  It  provided 
that  every  bargain  and  sale  of  an  inheritance  or  freehold 
should  be  by  a  deed  indented  and  enrolled  within  six 
lunar  months  from  its  date,  either  in  one  of  the  Courts  of 
Westminster,  or,  before  the  Justices  and  Clerk  of  the 
Peace  in  the  county  wherein  the  lands  affected  were  situ- 
ate. This  Statute,  as  one  of  the  laws  of  England 
relating  to  civil  property  and  rights,  came  into  force  in 
this  Province  by  virtue  of  the  Statute  32  Geo.  3,  c.  1. 
Fully  aware  of  the  inconvenience  caused  by  non-registra- 
tion, and  the  numerous  opportunities  for  the  perpetration 
of  fraud  and  injustice  which  the  want  of  a  general  system 
of  registration  of  documents  of  title  gave  birth  to ;  and  also 
recognizing  the  pressing  necessity  of  affording  every 
facility  to  transactions  in  real  estate  in  a  young  country, 
those,  to  whose  hands  the  working  of  the  new  constitution 
had  been  entrusted,  lost  no  time  in  introducing  a  general 

(1)  27  Henry  8,  c.  16.     (2)  27  Henry  8,  c.  10. 
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registry  law  ;  and  in  the  fourth  session  of  the  first  Parlia- 
ment of  the  Province,  the  foundations  of  the  present  sys- 
tem of  Registration,  which  we  at  present  enjoy,  were  laid 
by  the  Act  35  Geo.  3,  c.  5.  known  as  the  Registry  Act  of 
1795.     Its   leading   provisions   were   mainly   based  upon 
the  York  and  Middlesex  Registry  Acts.     Registration  was, 
however,  made  optional,  so  long  as  no  memorial  had  been 
entered  in  the  Registry  Office,  but  so  soon  as  that  event 
occurred,  the  title  became  what  has  been  termed  "  a  reg- 
istered title,"  and  thenceforth  it  was  rendered  compulsory 
to  register  every  instrument  affecting  the  title,  in  order  to 
retain    priority   as    against    subsequent   purchasers   and 
mortgagees  for  value    (1).     Provision  was  made  for  the 
establishment  of  Registry  Offices,  the  appointment,  removal 
and  duties  of  Registrars,    aod  the  mode  of  registration. 
Registration  of  a  will,  if  effected  within  six  months  after 
the  date  of  the  testator's  death,  was  equivalent  to  registry 
immediately  after   the  death.     Leases  at  rack   rent,    or 
where  the  term  demised  did  not  extend  beyond  twenty-one 
years,   provided  actual  possession  and  occupation    went 
along  with  the  lease,  were  excepted  from  the  operation  of 
the  statute.     The  Statute  of  Enrolments  was  not  super- 
seded by  the  Registry  Act,  and,  in  some  instances,  lauds 
having  been  conveyed  by  deeds  of  bargain  and  sale  with- 
out enrolment,  it  was  enacted  by  the  Stat.  37  Geo.  3,  c.  8, 
which  had  a  retroactive  as  well  as  a  prospective  effect,  that 
registration  in  the  proper  Registry  Office  would  validate 
such  deeds,  to  the  samp  extent  and  effect  as  if  they  had 
been  duly  enrolled.     Reception  of  memorials  of   instru- 
ments executed  in  Great  Britain,  Ireland  and  the  Colonies 
was  provided  for  by  the  Act  53  Geo.  3,  c.  8.     The  Statute 
of  Enrolments  was  virtually  repealed  by  the  Act  4  Wm.  4, 
c.  1,  s.  47,  which  declared  that  neither  enrolment  nor  reg- 
istration was  essential  to  the  validity  of  a  deed  of  bargain 
and  sale,  although  registration   would   be   necessary   to 

(1)  Seep.  207 post. 
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preserve  its  priority,  as  in  the  case  of  other  instruments 
(1).  This  Act  operated  retrospectively  (2).  Certificates 
of  discharge  of  mortgages  given  subsequent  to  default  in 
payment  were  declared  by  the  Act  4  W.  4,  c.  16,  to  ope- 
rate as  valid  discharges  and  reconveyances. 

A  revision  and  amendment  of  the  Eegistry  Laws  was 
effected  by  the  Act  9  Vic.,  c.  34,  known  as  the  Registry 
Act  of  1846,  which  first  admitted  judgments  of  Courts  of 
Record  to  the  benefits  of  registration. 

The  necessity  for  attendance  on  the  part  of  the  witness 
to  the  memorial  before  the  Registrar  or  his  Deputy  under 
prior  statutes  was  dispensed  with,  and  provision  was 
made  for  proving  execution  where  the  witness  was  per- 
manently residing  without  the  Province.  The  period 
allowed  for  the  registration  of  wills  was  extended  to  twelve 
months.  Leases  at  rack  rent  were  no  longer  excepted 
from  the  operation  of  the  Registry  Laws,  and  it  was  suffi- 
cient if  actual  possession  accompanied  a  lease  under 
twenty-one  years.  Registration  of  a  deed  of  bargain  and 
sale  was  declared  to  be  equivalent  to  enrolment.  Deeds 
by  corporations  were  admitted  to  registration  without 
other  proof  than  the  affixing  of  the  corporate  seal.  Plans 
of  Town  and  Village  lots  were  required  to  be  filed. 

County  Councils  were  charged  with  the  erection  of 
Registry  Offices,  and  tho  duty  of  Registrars  upon  a  sepa- 
ration of  registration  divisions  was  defined.  By  the  Act 
11  &  12  Vic.,  c.  16,  certain  doubts  relative  to  discharges 
of  mortgages  were  removed.  The  Act  13  &  14  Vic.,  c.  63, 
gave  to  the  registration  of  judgments  the  same  validity  as 
the  docketting  thereof  would  have  produced.  It  also 
declared  what  effect  a  registered  judgment  would  possess, 
and  defined  the  remedies  of  the  judgment  creditor.  Reg- 
istration was  no  longer  allowed  to  be  optional,  but  the 

(1)  See  Doe  d.  Adkins  v.  Atkinson  4  Q  B.  0.  S.  140. 

(2)  Rogers  et  al.  v.  Barnuin  5  Q.  B.  O.  S.  25'2  ;  Doe  d.  Loucks  v.  Fisher, 
2  U.  C.  K.,  470  ;  see  Doe  d.  Spafford  v.  Brown  et  al.,  3  Q.  B.  0.  S.,  92. 
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rights  of  equitable  mortgagees  were  preserved.  Tacking 
was  abolished,  and  registered  instruments  took  priority 
according  to  date  of  registry — where  unregistered,  priority 
of  time  of  execution  governed.  The  section  of  the  Regis- 
try Act  of  1846  relating  to  registration  and  enrolment 
of  deeds  of  bargain  and  sale  was  repealed.  Registration 
was  declared  to  constitute  in  Equity  notice  to  persons 
claiming  interests  subsequent  to  such  registry.  Certain 
judges  and  other  persons  were  empowered  to  take  affidavits 
of  execution  of  instruments  executed  in  Lower  Canada. 

Bonds  and  instruments  creating  debts  to  the  Crown 
were  required  by  the  Act  14  &  15  Vic.,  c.  9,  to  be  registered 
in  the  office  of  the  Clerk  of  the  Court  of  Queen's  Bench  in 
Toronto,  in  order  to  maintain  priority,  and  the  lands 
bound  thereby  could  only  be  released  by  an  Order  in 
Council.  By  the  Act  16  Vic.,  c.  182,  s.  66,  deeds  of  sale 
for  taxes  before  1851  under  the  Act  6  Geo.  4,  7,  were  auth- 
orized to  be  registered,  notwithstanding  the  repeal  of  that 
Act.  Changes  in  the  territorial  divisions  of  the  Province 
necessitated  the  passage  of  the  Act  16  Vic.,  c.  187,  which 
denned  the  duties  of  Registrars  upon  the  formation  of  new 
divisions.  Registry  Books  were  to  be  thereafter  provided 
by  the  County,  instead  of  by  the  Province,  as  formerly. 
But  one  memorial  was  required  of  an  instrument  embrac- 
ing lands  situate  in  several  localities  in  the  same  County. 
Further  provision  was  made  for  the  registration  of  memo- 
rials of  instruments  executed  within  the  Province,  but 
without  the  County  where  the  lands  affected  were  situate. 
Powers  of  Attorney  were,  for  the  first  time,  admitted  to 
registration. 

By  the  Act  18  Vic.,  c.  127,  unregistered  judgments  were 
declared  to  form  no  lien  upon  lands,  and  certificates  of 
bills  filed,  or  proceedings  taken,  in  the  Court  of  Chancery 
were  required  to  be  registered,  in  order  to  aftect  persons 
with  notice  thereof.  The  registration  of  decrees  was  pro- 
vided for,  and  the  method  of  registering  memorials  of 
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instruments  executed  without  the  Province  improved  upon. 
Rules  and  orders  of  the  Superior  and  County  Courts 
directing  the  payment  of  money  were  admitted  to  regis- 
tration by  the  Act  22  Vic.  33,  s.  17  (1859). 

Upon  the  consolidation  of  the  Provincial  Statutes  in 
1859,  the  various  enactments  relating  to  the  registration 
of  instruments  affecting  titles  were  consolidated,  and 
incorporated  in  the  89th  chapter  of  the  Con.  Stat.  of  U. 
C.,  but  no  amendments  or  additions  of  any  importance 
were  made. 

The  provisions  relating  to  the  registration  of  judgments 
were  repealed  by  the  Act  24  Vic.,  c.  41,  and  as  that  por- 
tion of  the  Eegistry  Law  has  long  since  become  obsolete, 
reference  thereto  has  been  omitted  in  the  following  anno- 
tation. The  Act  took  effect  on  Sept.  1st,  1861,  but  pre- 
served the  rights  of  any  registered  judgment  creditor  who 
should  issue  before  that  date  a  writ  of  execution  against 
the  lands  of  the  judgment  debtor.  A  relerence  in  the  Act 
to  discharge  of  mortgages  led  to  the  passage  of  the  Act 
24  Vic.,  c.  21,  which  confirmed  discharges  registered  since 
May  18,  1861,  and  provided  for  their  future  registration. 

The  year  1865  marked  a  new  era  in  the  history  of  regis- 
tration in  this  Province.     The  inconvenience  and  imperfect 
machinery  of  the  system  theretofore  in  vogue  demanded  a 
change  in  the  mode  of  registration.     By  the  Act  29  Vic., 
c.  24,  all  former  enactments  were  repealed,  their  better 
features  being,  however,  preserved  and  recast  in  the  new 
statute.     Registration  at  full  length  was  substituted  for 
the  former  method,  except  where  the  instrument  was  exe- 
cuted before  Jan.  1st,  1866.     An  enlarged  construction 
was  placed  upon  the  instruments  capable  of  and  requiring 
registration.     The  establishment  and  extension  of  Registry 
Offices,  the  appointment,  removal  and  duties  of  Registrars, 
and  the  character  and  number  of  books  of  office,  were  duly 
provided  for.     Crown  grants  were  admitted   to  registry. 
Witnesses  were  compelled  to  make  affidavits  of  execution. 
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Proof  of  execution  when  the  witnsss  was  dead,  or  absent 
from  the  Province,  was  to  be  made  before  the  Judge  of  the 
County  Court,  and  not  before  the  Quarter  Sessions. 
The  registration  of  Powers  of  Attorney  and  substitutions 
thereof  was  improved  upon,  and  notarial  copies  of  certain 
instruments  executed  in  Lower  Canada  were  allowed  to  be 
registered. 

Priority  of  registration  was  in  all  cases  to  prevail,  in  the 
absence  of  actual  notice.  The  exemption  which  had  there- 
tofore existed  in  favor  of  equitable  mortgages,  &c.,  was 
abolished,  and  the  Act  was  extended  to  all  leases  exceed- 
ing seven  years,  or  where  actual  possession  did  not  accom- 
pany a  lease. 

Ample  provision  was  made  for  the  registration  of  certain 
municipal  by-laws,  the  filing  of  plans  and  amendment 
thereof,  and  for  re-registration  in  case  of  the  loss  or 
destruction  of  Registry  Books  or  papers.  Certain  defects 
in  registration  were  remedied,  and  to  insure  the  efficient 
working  of  the  new  system  the  appointment  of  an  Inspector 
of  Registry  Offices  was  provided  for,  and  his  duties  defined. 
The  Act  14  &  15  Vic.,  c.  9,  hereinbefore  referred  to,  re- 
quiring registration  in  the  Court  of  Queen's  Bench  of 
bonds,  &c.,  creating  debts  to  the  Crown  was  repealed  by 
the  Act  '29  &  30  Vic.,  c.  43,  and  these  instruments  were 
placed  upon  the  same  footing  as  obligations  between  pri- 
vate persons,  an  exception  being  made  in  favor  of  those 
securities,  which  had  been  registered  prior  to  the  repeal. 

The  changes  brought  about  by  the  Confederation  of  the 
various  Provinces  naturally  created  an  increase  of  legisla- 
tion. The  Act  29  Vic.,  c.  24,  was  repealed  by  the  Act  31 
Vic.,  c.  30,  which  was,  however,  substantially  a  re-enact- 
ment, of  the  repealed  statute.  Certificates  of  discharge 
of  mortgage  by  married  women  were,  by  the  Act  32  Vic., 
c.  9,  authorized  to  be  registered  without  a  certificate  of 
examination  (1).  Prothonotarial  copies  of  instruments 

(1)  See  34  Vic.,  c.  35. 
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executed  in  the  Province  of  Quebec,  were  admitted  to  reg- 
istration by  the  Act  34  Vic.,  c.  25  ;  and  the  registration  of 
a  deed  containing  lands  in  several  counties  by  means  of 
certified  copies  thereof  was  permitted  by  the  Act  34  Vic., 
c.  26.  The  liens  held  by  the  Crown  under  bonds,  &c., 
registered  in  the  Courts  of  Queen's  Bench,  were  finally 
abolished  by  the  Act  36  Vic.,  c.  6,  s.  5.  The  Act  36  Vic., 
c.  17,  made  provision  for  proof  where  the  witness  should 
become  insane,  idiotic,  &c.  Certain  defect  in  affidavits 
were  declared  not  to  invalidate  registration,  and  registra- 
tion was  constituted  notice  at  Law  as  well  as  in  Equity, 
notwithstanding  any  defects  in  the  proof  for  registry. 
Prior  defective  registrations  were  validated.  Sheriffs  and 
Bailifts  were  empowered  by  the  Act  38  Vic.,  c.  17,  to  exe- 
cute certificates  of  discharge  of  mo  tgages  seized  under 
execution.  Some  amendments  of  minor  importance  were 
introduced  by  the  Act  39  Vic.,  c.  25,  which  also  effected 
changes  in  the  holidays  allowed  to  Registrars,  and  extended 
their  hours  of  attendance. 

Upon  the  revision  of  the  Provincial  Statutes  in  1877, 
the  prior  enactments  were  collated,  and  arranged  in  the 
compendious  form  they  now  appear  in.  Since  that  period 
but  two  amendments  have  been  introduced  :  the  one  by 
the  Act  42  Vic.,  c.  20,  authorizing  the  registration  of 
notices  of  sale  of  mortgaged  premises,  in  default  of  pay- 
ment— the  other  by  the  Act  44  Vic.,  c.  10,  which  dispenses 
with  the  necessity  of  the  husband  of  a  married  woman 
becoming  a  party  to,  or  executing,  a  certificate  of  discharge 
of  mortgage  given  by  her. 

In  the  foregoing  condensed  account  of  the  rise,  progress 
and  development  of  the  system  of  registration  in  this 
Province  reference  to  matters  of  minor  import,  though 
connected  with  that  system,  has,  •  through  want  of  space, 
been  omitted,  but  in  the  following  pages  they  will  be 
alluded  to  in  their  appropriate  places. 
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CHAPTER  CXI. 

An  Act  respecting  the  Registration  of  Instruments 
relating  to  Lands. 


Interpretation : 

"Instrument,"     "Land," 

"Will,"  "  County, "  s.  2. 
Registry  Offices,  ss.  3-5. 
Registrars  and  Deputies : 
Appointment,  security  of,  &c., 

ss.  6-19. 

Duties,  ss  20-24. 
Books  of  Office  : 

To  be  furnished  by  County, 

ss.  25-27. 

Transfer  of,  upon  alteration 
in  limits  of   the  Registra- 
tion Division,  ss.  28-31. 
Copies  of,  when  too  old  for 

use,  s.  32 

Abstract  Indexes,  ss.  33-35. 
Alphabetical  Indexes,  ss.  34, 

35. 

Instruments  which  may  be  reg- 
istered, ss.  36,  37. 
Proof    for    Registration,      ss. 

38-54. 
Manner     of     Registering,     ss. 

55-60. 

Registration  of — 
Crown  Grants,  s.  61. 
Orders  in  Council,  s.  62. 
Wills,  s.  63. 

Other  Instruments,  s.  64. 
Instruments  executed  before 

1st  Jan.  1866,  ss.  65,  66. 
Discharges  of  mortgages,  ss. 

67-72. 
By-laws,  s.  73. 


Effect  of   Registering  or  omit- 
ting to  register,  ss.  74-81. 
Unregistered  instruments  af- 
ter grant  from  the  Crown 
void  against  subsequent  re- 
gistered purchaser,  s.  74. 
Wills  not   registered   within 
twelve  months  after  death, 
s.  75. 

Deeds  on  sales  of  taxes  not 
registered  eighteen  months 
after  sale,  ss.  76-77. 
Registration    as    notice,    SB. 

78-80. 

Equitable  liens  invalid  as 
against  registered  instru- 
ments, s.  81. 

Tacking  not  allowed  as 
against  registered  instru- 
ments, s.  81. 

Registration  of  plans,  ss.  82-85. 

Provisions  for  re-registration  in 

case  of  loss,  &c.,  of  registry 

books,  s.  86. 

Defects     in     registration,     as. 

87-90. 
List  of  Patents  to  be  furnished 

to  Registrar,  s.  91. 
Offences,  29  V.,  c.  24,  ss.  80-81. 
Fees  of  Registrars,  ss.  92-105. 
Inspector   of  Registry   Offices, 

ss.  106,  107. 

Act  not  to  aid  construction  of 
other  Acts,  s.  108. 
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THE  REGISTRY  ACT. 

(Revised  Statutes  of  Ontario,  Chapter  CXI.) 


CHAPTER  I. 

PREAMBLE. 

§1.  Short  Title. 
§2.  Interpretation  clause: 
(1.)  "  Instrument.'' 

(a  )  Crown  Grants  ; 

(b.)   Orders  in  Council ; 

(c.)    Deeds  and  Conveyances  ; 

(d.)  Mortgages  and  Assignment  of  Mortgage 

(e.)   Certificate  of  Discharge  of  Mortgage  ; 

( f. )  Assurance  ; 

(</.)    Lease ; 

(h.)   B.nd; 

(i.)    Keleases  ;  Discharges  ; 

(j.)  Power  of  Attorney,  or  substitutions  thereof  ; 

(k.)  Bonds  or  Agreements  for  sale  ; 

(/.)   Letter  of  Attorney ; 

(IB.)  Will ; 

(n.)  Probate  of  Will,  &c.  ; 

(o.)  Grant  of  Administration  with  the  will  annexed  ; 

(p.)  Municipal  Road  By-laws  ; 

(<j>.)  Certificates  of  proceedings  at  Law  or  Equity  ; 

(r.)  Certificates  of  payment  of  Taxes  ; 

(».)   Sheriffs'  and  Treasurers'  Deeds  ; 

(t.)    Every  Contract  in  Writing  ; 

(M.)  Proceedings  in  Lunacy,  Insolvency,  &c. ; 

(».)  Other  Instruments  ; 
(2.)  "  Lands." 
(3.)  "Will." 
(4.)  "County." 

Chapter  1.       Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : 

Sec.  1.  1.  This  Act  may  be  cited  as  "  The  Registry  Act." 

Short  The  adoption  of  brief  and  concise  titles  to  stat- 

utes of  general  utility  is  comparatively  modern, 
but  is  an  improvement  upon  the  former  method. 
A  short  title,  for  citation  purposes,  was  not  confer- 
red upon  any  statute  relating  to  registration,  until 
the  passage  of  the  Registry  Act  of  1865,  which  was 
designated  the  "  Registration  of  Titles,  (Upper 
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Canada)  Act,"  (1).  Upon  the  repeal  of  that  Stat- 
ute by  the  Registry  Act  of  1867-8,  the  latter 
Act  was  designated  the  "  Registration  of  Titles 
(Ontario)  Act."  (2) 

2.     In  the  construction  of  this  Act 

(1.)  "Instrument"  shall  include  every  Crown  grant  ;  Orderin  Interpre- 
Council  of  the  Dominion  or  of  this  Province  ;  deed  ;  conveyance  ;  tation 
mortgage  ;  assignment  of  mortgage  ;   certificate  of  discharge  of  clause. 
mortgage  ;  assurance  ;  lease  ;   bond  ;  release  ;  discharge  ;  power  "  Instru- 
of  attorney,  or  substitution  thereof,  under  which  any  such  deed,  ment." 
conveyance,  assurance,  discharge  of  mortgage  or  other  instru- 
ment is  executed  ;   bonds   or  agreements  for  sale  or  purchase  of 
land  ;  letter  of  attorney  ;  will  ;  probate  of  will  ;  grant  of  adminis- 
tration with  the  will  annexed;  municipal  road  by-law  ;  certificate 
of  any  proceedings  in  any  Court,  decree  of  foreclosure,  and  every 
other  certificate  or  decree  of  any  Court  affecting  any  interest  in  or 
title  to  land;  also,  certificates  of  payment  of  taxes  granted  under 
the  corporate  seal  of  the  County,  City,  or  Town  by  the  Treasurer  ; 
every  Sheriff  's  and  Treasurer's  deed  of  lands  sold  by  virtue  of  his 
office  ;  every  contract  in  writing  ;   every  Commission  and  pro- 
ceeding in  Lunacy,  Bankruptcy  and  Insolvency  ;  and  every  other 
instrument  whereby  lands  or  real  estate  may  be  transferred,  dis- 
posed  of,  charged,  incumbered,  or  affected,  in  any  wise,  in  Law  or 
in  Equity,  affecting  land  in  Ontario. 

(a.)  No  provision  existed  for  the  registration  in  Crown 
Registry  Offices,  of  Patents  from  the  Crown,  prior  to  Cirants> 
the  Registry  Act  of  1865.     Lists  of  Patents  issued 
being  annually  transmitted  to  the  Registrar  of  each 
Registry  Division  by  the  Commissioner  of  Crown 
Lands,     and    Provincial    Registrar    respectively. 
Since  the  passage  of  that  Act,  the  Provincial  Reg- 
istrar is  required  to  transmit  quarterly  returns  to 
each  Registrar.    See  notes  to  sections  61  and  91  post. 

(b.)  Under  the  authority  of  a  number  of  Dominion  Orders  in 
and  Provincial  Statutes,  Orders  in  Council,  affect-  CounciL 
ing  real  estate,  may  be  passed  by  the  Governor 
General  in  Council,  and  Lieutenant-Governor  in 
Council.     For  example,  it  is  enacted  by  the  Act  38 
Vic.  (D.)  cap.  13,  that,  upon  the  satisfaction  of  any 
security  upon  real  estate  held  by  the  Crown,  the  Gov- 
ernor General  may,  by  order  in  Council,  declare  the 

(1)  29  Vic.,  c.  24,  sec-  83. 

(2)  31  Vic.,  c,  20,  sec.  86. 
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same  to  be  satisfied  ;  a  duly  certified  copy  of  such 
Order  in  Council  operating  as  a  release  of  such 
security  from  any  claim  of  the  Crown  thereon. 
Also,  under  Eev.  Stat.  (Ont.)  cap.  60,  the  real 
estate  of  an  Intestate,  dying  without  any  known 
relatives  in  Ontario,  may  he  sold,  or  otherwise 
disposed  of,  by  the  Lieutenant-Governor  in  Coun- 
cil, by  an  Order  in  Council.  Notwithstanding  that 
Orders  in  Council  of  this  nature  could  be  passed,  it 
was  not  until  the  passage  of  40  Vic.  c.  8,  s.  40  (1), 
that  any  provision  was  made  for  their  registration. 
See  notes  to  section  62  post. 

Deeds  and  (c.)  The  words  "all  deeds  and  conveyances" 
anoeTy"  extend  to  every  species  of  deed  or  instrument  by 
which  lands  may  be  conveyed  or  affected.  The 
word  "  conveyance  "  includes  a  feoftment,  grant, 
lease,  surrender,  or  other  assurance  of  land  (2)  ; 
it  is,  however,  not  confined  to  instruments  under 
seal  (3). 

Mortgage       (d.)  The  word  "  mortgage  "  includes  every  in- 
signment  strument   by  which  land  is  conveyed,   assigned, 
of  Mort-    pledged  or  charged,  as  security  for  the  repayment 
of  money,  or  money's  worth  lent,  and  to  be  re-con- 
veyed, re-assigned  or  released  in  satisfaction  of 
the  debt.     (4)  A  writing  accompanying  a  deposit  of 
will  deeds  by  way  of  pledge,  or  mortgage,  is  capa- 
ble of  registration  (5.) 

c  rtifi    t       (e'^  ^ne  emcacv  °f  a  certificate  of  discharge  as 

of  Dis-      a  reconveyance  lies  in  its  registration,  when,  by 

Mortgage.  f°rce  °*  *ne  Statute,  it  operates  as  a  re-conveyance 

of  the  legal  estate  ;  as,  until  then,  it  is  merely 

(1)  Incorporated  with  sec.  62,  post. 

(2)  R.  S.  Ont.,  cap.  98  ;  Neve  v.  Pennell,  2  Hem.  &  M.,  170 ;  In 
re  Hamilton,  9  Ir.  Chy.  512. 

(3)  In  re.  Wrights' Mortgage  Trusts,  43  L  .J.,  Ch.  66,  per  Malins, 
V-G, ;  s.  c.  16,  L.  R.  Eq.,  41,  47. 

(4)  R.  S.  (Ont.),  c.  98. 

(5)  Neve  v.  Pennell,  2  Hem.  &  M.,  170 ;  but  see  contra,  Har- 
rison vs.  Armour,  11  Gr.,  303. 
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evidence  of  payment  (1).      See  further  notes  to 
sections  67-72  post. 

(/.)  This  is  a  comprehensive  term,  including,  as  Assur- 
it  does,  every  instrument  by  which  land  may  be ance- 
conveyed  or  transferred  (2). 

(<?.)  A  lease  for  a  term  not  exceeding  seven  years,  Lease, 
provided  the  actual  possession  goes  along  with  such 
lease,  is  not  required  to  be  registered,  in  order  to 
maintain  its  priority  over  subsequent  purchasers  or 
incumbrancers.  This  subject  is  referred  to  more 
fully  in  the  explanatory  notes  to  section  37  post. 

(h.)  "Bonds"  within  the  contemplation  of  this  Bond. 
Act  are  those  relating  to  real  estate.  A  bond,  with 
a  penalty,  conditioned  to  convey  lands  upon  the 
payment  of  a  certain  price,  is  deemed  in  Equity  as 
equivalent  to  an  agreement  to  convey  such  lands, 
upon  payment  of  the  price  ;  and  the  obligor  is  not 
at  liberty  to  exercise  the  option  of  paying  the  pen- 
alty, notwithstanding  that  the  bond  is  conditional  (3). 

(i.)  A  "  Keiease  "  is  the  extinguishment  of  aEeleases 
right  or  interest  in  lands  to  another,  who  has  an 
estate  in  possession  in  the  same  lands  (4),  and 
should  be  evidenced  by  deed.  "Discharges"  neednot 
be  under  seal,  and  apply  equally  to  a  release  of 
personal  rights  and  obligations,  as  well  as  to 
interests  in  lands. 

(j.)  See  the  remarks  upon  sections  50-52  post.    Powers  of 

(k.)  Agreements  and  bonds  for  the  sale  of  real 
estate,  being  capable  of  specific  performance 
through  the  medium  of  a  Court  of  Equity,  areBondsor 

appropriate  subjects  for  registration.  Agree- 

ments for 

(1)  Sidey  v.  Hardcastle,  11   U.  C.  B.,  168,  per  Burns  J, ;  see  sale, 
also,  Lee  et  al.  v.  Morrow,  25,  U.  C.  B.,  604  ;   Trust  and  Loan  Co. 

v.  Gallagher,  8  P.  B.  97. 

(2)  Tomlinson's  Law  Dictionary. 

(3)  Logan  v.  Wienholt ;  7.  Bligh  N.  B.  1,  49.  50 ;  Chilliner  v. 
Chilliner,  2  Ves.  Sr.,  528  ;  Long  v.  Bowring,  33  Beav.,  585. 

(4)  Watkins  Convey,  9  Ed..  331. 
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PCHAP.  I. 
§2. 


Letter  of 
Attorney. 


Will. 


Probate  of 


Grant  of 
Adminis- 
tration 
•with  will 
annexed. 


Municipal 

Boad 

By-laws. 


Certifi- 
cates of 
proceed- 
ings in 
Court  of 
Chancery 


Certifi- 
cates of 
payment 
of  Taxes. 


(Z.)  A  convertible  term  for  "  power  of  attorney," 
but  usually  employed  in  matters  connected  with 
commercial  interests. 

(ra.)  "  Will "  more  properly  refers  only  to 
"  devises"  of  realty;  the  word  "  testament  "  relat- 
ing exclusively  to  personalty. 

(w.)  "Probate"  is  the  official  evidence  of  the 
will  having  been  duly  proved  in  the  proper  Court. 
See  section  2,  ss.  3,  and  sections  63  and  75  post. 

(o.)  Administration  with  the  will  annexed  is 
granted  where  the  testator  omits  to  appoint  an 
executor;  or,  having  appointed  one,  the  appoint- 
ment fails  from  the  refusal  of  the  executor  to  act, 
his  death  in  the  lifetime  of  the  testator,  or  where 
he  dies  intestate  after  proof,  but  before  he  has 
fully  administered  (1). 

(p.)  This  only  refers  to  those  by-laws,  under  the 
authority  of  which  any  street,  road,  or. highway 
has  been,  or  may  be  opened  upon  any  private 
property.  See  section  73  post. 

(q.)  Such  certificates  were  first  required  to  be 
registered  under  the  Acts  18  Vic.  cap.  127  and 
20  Vic.  cap.  56,  in  order  to  affect  any  person,  not 
a  party  to  the  proceedings,  with  notice.  No  certifi- 
cate is  required  to  be  registered  of  a  suit  or  pro- 
ceeding upon  the  foreclosure  of  a  registered  mort- 
gage. Orders  and  decrees  for  alimony  can  be 
registered  (2). 

(?*).  It  will  be  noticed  that  the  certificate  must 
be  granted  by  the  Treasurer  of  the  "  County,  City 
or  Town"  under  the  Corporate  Seal.  Certificates 
granted  by  Township  Treasurers  are  not  included. 
Under  "The  Assessment  Act"  (3),  after  the 
statement  of  arrears  of  taxes  has  been  transmitted 

(1)  Wins,  on  Exors.,  461. 

(2)  E.  S.  (Ont.),c,  40,  s.  44. 

(3)  E.  S.  (Out.),  c.  180. 


p.  1.1 
2.    J 
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by  the  Township  Treasurer  to  the  County  Treas- 
urer, the  latter  is  alone  entitled  to  receive  pay- 
ment of  such  arrears,  and  to  grant  receipts  there- 
for (1).  He  is  also  entitled  to  receive  payment  of 
arrears  and  costs  from  the  owner  desiring  to 
•redeem  lands  sold  by  the  Treasurer,  within  the 
period  allo.wed  by  that  Statute  (2).  The  Treasurer 
is  obliged  to  keep  a  triplicate  blank  receipt  book, 
and  on  receipt  of  any  sum  of  money  for  taxes,  to 
deliver  to  the  party  making  such  payment,  one  of 
such  receipts,  delivering  the  second  of  the  set  to 
the  County,  City  or  Town  Clerk,  and  retaining  the 
third  of  the  set  in  his  book.  For  forms  of  such 
receipts  or  certificate  see  appendix  B. 

(s.)  The  registration  of  deeds  by  these  officials 

J       .  and  Treas 

is  referred  to  in  the  remarks  upon  sections  76  andurer's 
11  post. 

(t.)  This  term  is  unintentionally  too  broad,  asEverycon- 
it  is,  for  registration  purposes,  confined   only  touting. 
such  as   affect  real   estate,    or   interests  therein. 
The  word  "writing"  will  include  lithography  (3). 

(u.)  Proceedings   in  lunacy   are   regulated    byProceed- 
Eev.   Stat.  Ont.,  cap.  40,  sec.  57-72,  and   by  t 


consolidated  orders  of  the  Court  of  Chancery  pub-  insolv- 

ency. &G. 
lished  in  1868,  Nos.  517  et.  seq. 

As  to  Bankruptcy  and  Insolvency  vide  38  Vic. 
(D.)  c.  16  and  amending  Acts. 

(v.)  The  concluding  clause  of  this  subsection  is  other 
comprehensive  enough,  to  include,  not  only  those 
instruments  hereinbefore  specifically  referred  to, 
but  also  every  other  instrument  or  document,  which, 
directly  or  indirectly,  affects  interests  arising  out 
of,  or  connected  with,  real  estate.  With  the  excep- 
tion of  that  class  of  leases  mentioned  in  section  37 

(1)  E.S.  (Ont.)  c,  180,  sec.  116. 

(2)  Ib.—  Sec.  137,  s.s.  2,  and  sec.  147. 

(3)  Beg.  T.  Middlesex  (Registrar)  7  Q.B.  156. 
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CHAP  I. 
§2. 


"Land.'1 

What  is 
comprised 
in  the 
term 
"  land." 


Sale  of 
Grass. 


Sale  of 

Growing 

Timber 

"within 

Begistry 

Act. 


post,  the  Act  contemplates  the  registration  of  all 
instruments,  deeds  and  conveyances ;  whether 
founded  upon  voluntary,  valuable  or  good  consid- 
erations (1),  and  whether  legal  or  equitable  in  their 
nature  or  effect  (2). 

(2.)  "Land"  shall  include  lands,  tenements,  hereditaments, 
appurtenances  and  real  estate. 

Briefly  put,  the  word  "land"  comprises,  not 
only  real  estate  in  the  popular  acceptation  of  the 
term,  but  also  all  freehold  tenements,  heredita- 
ments, corporeal  or  incorporeal,  or  any  undivided 
share  or  part  therein,  and  any  estate,  right,  title, 
interest,  inheritance, use,  trust,  property,  profit, pos- 
session, claim  and  demand  therein,  thereon  and 
thereout,  whatsoever,  whether  at  law,  or  in  equity, 
and  whether  in  possession  or  expectancy. 

An  agreement  for  the  sale  of  growing  grass, 
growing  timber,  or  underwood,  not  made  with  a 
view  to  their  immediate  severance  and  removal 
from  the  soil,  and  delivery  as  chattels  to  the  pur- 
chaser, is  a  contract  for  the  sale  of  an  interest  in 
land  (3). 

Growing  timber  is  so  far  real  estate,  that,  to  be 
severed  from  the  inheritance  by  deed  or  devise, 
the  conveyance,  or  will,  must  be  duly  registered  to 
pass  the  interest  intended  to  be  conveyed  (4). 
The  decision  in  this  case  was  affirmed,  and  it  was 
held  that  timber  was  so  far  real  estate  that  a  con- 
veyance of  it  by  the  owner  of  the  fee  is  within  the 
Eegistry  Acts  (5). 

(1)  In  re  Flood  13,  Ir.  Ch.  312  ;  Drew  v.  Lord  Norbury,  3  J. 
and  L.,  367. 

(2)  Bushell  v.  Bushell,  1  Sch.  and  L.,  90,  100  ;  Latouche  v. 
Lord  Dunsany,  1  Sch.  andL.,  137;  Gardiner  v.  Blessington,  1  Ir. 
Ch.  64 ;  Murphy  v.  Leader,  4  Ir.  L.  B.,  139. 

(3)  Crosby  v.  Wadsworth,  6  East.,  610 ;  Griffiths  v.  Puleston,  18 
M.  and  W.,  358 ;  Scorell  v.  Boxall  et.  al.,  1 Y  and  J.,  396  •  Fetch  v. 
Tutin,  15  M.  and  W.,  116. 

(4)  Ellis  v.  Grubb,  3,  0.  S,,  611. 

[6j  Ferguson  v.  Hill  et.  al.,  11,  U.  C.  B.,  530. 
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§*•     J 

Semble,  that  this  applies  only  to  the  registration  But  this  is 

.,,/.,  j      •         f  ,•     •,          applicable 

of  the  first  conveyance  or  devise  of  such  timber  ;  to  the  reg- 


and  that  in  consequence  of  the  execution  of  t 

first    conveyance,    the  timber    conveyed    thereby  convey- 
becomes  virtually  severed  from  the  freehold,  andanc'    )ny' 
is  thenceforth  a  chattel  in  contemplation  of  law  ; 
subsequent  transfers  thereof,  therefore  need    not 
be  registered   in   order  to   maintain   priority  (1). 

If  the  owner  of  the  soil  grant  all  his  trees,  they  Grant 
are  thereby  severed  from  the  inheritance,  and  so  asTsever- 
become  personalty  (2).  ance- 

Semble,  that  standing  timber  is  within  the  pro-  Purchaser 
visions  of  the  Eegistry  Law  ;  and  that  the  pur-  affected 


chaser  of  a  right  to  cut  the  same  is  affected  with 

notice. 
notice  of  the  conveyance  from  the  original  owner, 

and  a  mortgage  back  from  his  vendor  (3).  But 
should  the  purchaser  of  the  timber  subsequently 
purchase  the  land,  upon  which  such  timber  is 
standing,  the  chattel  interest  in  the  trees  will 
become  merged  in  the  freehold,  so  that  any  future 
transfer  of  such  timber  must  be  in  writing  and 
registered  (4). 

The  sale  of  the  annual  production  of  the  soil,  Sale  of 
which  would  pass  to  the  executors,  and  not  to  the  produc- 
heirs,  is  not  a  sale  of  an  interest  in  land,  but  of  ^P?.110* 

within 

chattels  ;  and  is  therefore  not  within  the  Act.          Eegistry 

An  assignment  of  a  legacy,  charged  upon  land,  ^ct; 
has  been  held  in  England  not  to  be  a  deed  affect-  ment  of 
ing  land,  but  an  assignment  of  money  only,  and  Lega°y« 
therefore  not  within  the  Eegistry  Act   (5).     This 
point   was   afterwards  raised    in   an    Irish    case 

(1)  Ellis  v.  Grubb,  3  O.S.,  p.  613.     See  Williams  Ex.  ,  708. 
'  (2)  McMillan  vs,  Miller,  7,  U.  C.  E.,  544,  per  Eobinson  C.  J. 

(3)  McLean  v.  Burton,  24  Gr.,  134;  following  Ellis  v.  Grubb, 
supra,  and  Ferguson  v.  Hill  et.  al.  supra. 

(4)  Co.  63,  b. 

(5)  Malcolm  v.  Charlesworth,  Keen.   63,   In  re.  Wilkinson  v. 
Charlesworth,  5  L.  J.  (N.  S.),  Chy.  172. 
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but  not  decided  (1).     The  ruling  in  Malcolm  vs. 
Charlesworth  appears  to  be  a  strained  construction 
of  the  Statute,  and  has  been  doubted.     In  fact,  in 
Ireland  this  decision  has  never  been  relied  upon 
r     in   practice  (2).     Such  an  instrument   is  plainly 
within  our  Act  and  would  therefore  require  registra- 
tion as  "  an  instrument  affecting  land." 
Agree-          An  agreement  to  assign  a  leasehold  interest  in 
assign      an  estate,  as  security  for  a  loan,  has  been  held  not 
Interest*1  *°  re(luire  registration  (3),  upon  the  ground  that 
the   English  Act  did  not  apply  to  the  case  of  an 
equitable    mortgage    (4).     These   decisions    have 
however  been  overruled  (5). 

Order  for      An  order  for  the  payment  of  money  out  of  rents 

«f  money  ky   a   receiver  thereof,  to   a  devisee  of  the  real 

out  of       estate,  has  been  held  to  amount  to  an  interest  in 

land,  within  the  Eegistry  Act,   as  a  part  of  the 

devisee's  estate  in  the  lands,  and  not  a  separate 

interest  (6). 

*  Will.1'  (3.)  «  Will '"  shall  include  probate  of  will  and  exemplification, 

or  notarial  copies  of  probate  of  will  and  letters  of  administration 
with  the  will  annexed,  and  any  devise  whereby  lands  are  disposed 
of  or  affected. 

It  also  includes  all  testamentary  instruments  of 
which  probate  may  be  granted  (7). 

Proceedings  to  obtain  probate,  letters  of  admin- 
istration with  the  will  annexed,  and  exemplifica- 
tions thereof  are  governed  by  "  The  Surrogate 
Courts  Act  "  (8),  and  the  rules  promulgated  there- 
under. Notarial  copies  are  used  when  the  will  is 
deposited  in  a  foreign  country.  The  method  to  be 

(1)  In  re.  Jennings,  8,  Ir.  Ch.,  Kep.,  421. 

(2)  Davidson,  Convey'g,  Vol.  2,  p.  770. 

(3  Wright  v.  Stanfield,  5  Jur.,  N.  S.  5;  27  Beav.,  8;  28 L.  J., 
Chy.,  183. 

(4)  Sumpter  v.  Cooper,  2  Barn.  &  Ad,,  223. 

(5)  Moore  v.  Culverhouse,  27  Beav.,  639. 

(6)  Bochard  v.  Fulton,  1  J.  and  L.,  413  ;  7  Ir.  Eq.,  131. 

(7)  B.  S.  Ont.,  cap.  46,  sec.  2,  sub.  sec.  1. 

(8)  B.  S.,  Ont.,  cap.  46;  sec.  8,  et.  seq. 
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observed  in  registering  wills  and  other  testament- 
ary instruments  is  pointed  out  in  section  63  jtost, 

(4.)  "  County ''  shall  include  a  Union  of  Counties,   a  City,  "County." 
Junior  County  and  any  part  of  a  County  or  Counties  set  apart 
for  judicial  or  registration  purposes.     31  V.  c.  20,  ss.  1  and  33  ; 
36  V.,  c.  17,  s.  11 ;  36  V.,  c.  48,  s.  195  ;  40  V.  Sched.  A.  (124). 

The  word  "  County  "  shall  include  two  or  more 
Counties  united  for  purposes  to  which  the  enact- 
ment relates  (1).  There  is  evidently  a  misprint 
in  the  numbering  of  the  section  cited  from  36  Vic., 
c.  48  in  the  reference  thereto.  It  should  be  s.  33. 

(1)  R.  S.  (Ont.)  c.  1,  sec.  8,  s.s.  12. 
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CHAPTER  II. 

KEGISTBY  OFFICES. 

§3.  In  and  for  what  places  there  shall  be  Registry  Offices. 

§4.  Registry  Offices  maybe  removed. 

§5.  County  Councils  to  provide  fire  proof  offices  and  vaults. 

In  and  for  3.  There  shall  be  a  separate  Registry  Office  in  every  Riding,, 
•what  County,  Union  of  Counties  and  City  in  Ontario  wherein  at 

places  present  a  separate  Registry  Office  is  established  ;  and  whenever 
there  shall  anv  County  is  separated  for  judical  purposes  from  a  union  of 
•jje  Counties,  or  a  new  County  is  formed  and  set  apart  for  judicial 

Registry  purposes,  there  shall  be  a  separate  Registry  Office  established 
Offices.  therein,  by  the  Lieutenant-Governor  in  Council,  which  office 

shall  be  kept  in  the  County  Town  in  like  manner  as  in  other 

County  Towns,    31  V.  c.  20,  s.  3. 

Impera-        The  language  of  this  section  is  imperative,  and  re- 

qftires  the  establishment  of  a  separate  Registry  Office 

in  every  County,  separated  for  judicial  purposes  from 

a  union  of  Counties,  and  in  any  new  County  which 

is  established  and  set  apart  for  judicial  purposes. 

Establish-     Under  the  Registry  Act  of  1795  it  was  optional  to 

offices°      establish  Registry  Offices  in  those  Counties  which 

under  the  Were  not  then  provided  with  Registry .  Offices  (1). 

Act  of       No  particular  locality  was  designated  where  the 

Registry   Office   should   be   kept ;    the   Governor- 

General,  Lieutenant-Governor  or  Administrator  of 

the   Government  having  the  power  of  selection. 

The  option  of  establishing  offices  in  new  Counties. 

Under       was  taken  away  by  the  Registry  Act  of  1846  '(2), 

Registry    which  required  an  office  to  be  established  and  kept 

Act  Of  r\  L          \  ' 

1846.  m  every  County  then  in  existence  and  afterwards 
to  be  formed.  No  change  was  made  by  that  Act, 
however,  in  regard  to  a  fixed  site  for  such  office, 
the  locality  being  named  by  the  Governor,  in  the 
Commission  appointing  the  Registrar,  or  altered 

(1)  see  1. 

(2)  "   3. 
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by  proclamation.  It  was  subsequently  enacted  (1)  Under  16 
that  each  County,  returning  a  member  of  the 
Legislative  Assembly,  was  to  be  entitled  to  a 
separate  Registry  Office.  It  being  found  advant- 
ageous to  establish  offices  in  Cities,  Junior  Counties 
and  Ridings  of  Counties,  not  set  apart  for  Judicial 

or  Municipal  purposes,  the  Governor  bv  proclama-  Under  22 

Vic  c  95 
tion  was  subsequently  empowered  (2)  to  establish 

such  Registry  Offices  ;  and,  in  the  case  of  a  Junior 
County  or  Riding  of  a  County,  to  name  some  place 

where  the  office  should  be  held  until  the  dissolution 

• 

of  such  union,  or  erection  of  such  Riding  into  a 
separate    County,   and    the    establishment    of    a 
County  Town,  when  such  Registry  Office  was  to  be 
removed  to,  and  kept  in,  such  County  Town.     By  a 
statute  passed  in  the  same  Session,  (3),  it  was  enacted  Under  22 
that,  upon  the  separation  of  Counties,  the  office  for  Vlc-  c-  "' 
the  registry  of  deeds  for  the  Junior  County  should 
be  kept  in  the  County  Town  in  like  manner  as  in 
other  Counties.      Subsequently,    the  Lieutenant- 
Governor  in  Council  was  empowered  to  establish  under  34 
new   divisions   for  Registry  Offices    (4),   but   this  vic-  c-  25- 


power  was  taken  away  in  the  following  year  (5).     v£  ^r  23. 

4.  Wherever  in  any  County  or  Biding  the  Eegistry   Office  Registry 
appears   to  the   Lieutenant-Governor  in    Council  to   be   incon-  Office  may 
veniently  situated,  he  may  by  proclamation  order  the  same  to  be  be  remov- 
removed  to  any  other  place  in  the  County  or  Biding.     34  V.  c.  ed. 
15,  s.  1  ;  35  V.  c.  28,  s.  1. 

There  was  no  express  power  of  removal  of  office  Bemoval 
contained  in  the  Registry  Act  of  1795,  although  °an°^cte 
such  power  was  implied  ;  but  a  provision  similar  to  affect 
this  section  was  contained  in  section  30  of  the  traps' 
Registry  Act  of   1846.     Should   proclamation  bec.ommis- 
made,  ordering  the  removal  of  the  office  from  the  810n' 

(1)  16  Vic.  c.  187,  s.  4. 

(2)  22  Vic.  c.  95,  s.  1. 

(3)  22  Vic.  c.  99,  s.  50. 

(4)  34  Vic.  c.  25.  s.  1. 
5)  35  Vic.  c.  28. 
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place  designated  in  the  Eegistrar's  Commission  to 
some  other  locality  within  the  limits  of  the  same 
County,  the  provisions  contained  in  the  twentieth 
section  of  this  Act,  requiring  the  Eegistrar  to  reside 
within  ten  miles  of  his  office,  and  to  keep  his  office 
at  the  place  named  in  his  commission,  are  not 
irrevocable  (1). 

County  5.  For  the  safe-keeping  and  protection  of  all  books,  memorials. 

Councils     duplicates,  and  other  instruments  of  whatever  description,^  and 
to  provide  plans,  belonging  to  the  office  of  Begistrar,  the  Council  of  'each 
fire-proof    and  every  County  where,  when  this  Act  takes  effect,  or  at  any 
offices  and  time  thereafter,  there  are  no  safe  and  proper  fire-proof  offices 
vaults.        and  vaults  provided  by  such  Council,  or  where  thereafter  any 
EegTstry  Office  is  established,  shall  provide,  furnish  and  main- 
tain,  and  keep    in  good  repair,   a  safe  and  fire-proof  registry 
office,  fire-proof  vaulted,  upon   a  plan  and  on  a  site  to  be  approved 
of  by  the  Lieutenant-Governor  in  Council,  and  shall  thereafter 
keep  the  same  furnished  with  fuel  and  furniture  and  in  good 
repair,  and  Towns  separated  from  Counties  for  municipal  purposes, 
and  Cities  in  which  no   separate   Registry  Offices    exist,  shall 
bear  a  rateable  proportion  of  the  expense  thereof,  based  on  the 
assessment  of  all  the  Municipalities  within  the  jurisdiction   of 
such  County.    31  V.  c.  20,  s.  5. 

This  provision  was  designed  for  the  protection 
of  those  whose  muniments  of  title  are  deposited  or 
recorded  in  the  books  and  papers  kept  in  the 
Eegistry  Office.  Prior  to  the  Kegistry  Act  of  1846 
the  expense  of  providing  offices,  etc.,  was  borne  by 
the  Eegistrar  (2). 

Formerly       Subsequently  this  duty  was  imposed  upon  Dis- 
District     trict  Councils,  under  s.  19  of  the  Eegistry  Act  of 
Councils.  1846,  which  provided,  that  within  eighteen  months 
after  the  passing  of  the  Act  (1)  safe  and  proper 
.fire-proof  offices  and  vaults  should  be  provided  in 
each  County,  for  the  keeping  of  books  and  instru- 
ments, such  selection  to  be  made  by  the  Eegistrar  * 
and  upon  his  neglect  to  do  so  within  that  period, 
the  selection  of  a  convenient  site  was  left  to  the 

(1)  Fraser  v.  Municipality  of  Stormont,  10  U.  C.  E.  286,  per 
Eobinson,  C.  J. 

(2)  Ward  v.  Corporation  U.  C.  of  Northumberland  and  Durham, 
12  U.  C.  P.  per  Eobinson,  C.  J.  at  p.  56. 

(1)  9th  June,  1846. 


CHAP.II.~I          FIRE-PROOF'OFFICES  AND  VAULTS. 

§5.      J  •• 

District  Council,  who  were  required  to  erect  thereon 
a  suitable  office,  not  exceeding  in  value  two  hun- 
dred and  nfty^pounds,  and  to  remove  the  Eegistry 
Office  to  that^place.     The  powers  thus  conferred 
upon,  and  the^obligations  thus  attaching  to,  Dis- 
trict    Councils,    were    subsequently,    by    statute,  red  to 
declared    to   be  vested  in,  and  incumbent  upon,  Councils. 
County  Councils  (1). 

The    defendants    having   neglected   to   provide  Neglect  to 
offices,  as  required  by  the  Kegistry  Act  of  1846,  a  offices. 
mandamus  to  compel  them  to  do  so  was  granted  (2). 

That  section  was  superseded  by  s.  8  C.  S.  U.  C.  Cost  of 

.  .  .  erection, 

cap.  89.  The  limitation  as  to  cost  ot  erection  of 
offices  and  vaults  was  afterwards  increased  to  $1,500 
(3).  It  was  finally  repealed  on  the  passage 
of  the  Registry  Act  of  1865,  the  sixth  section  of 
which  requires  the  erection  of  such  office  and 
vaults  upon  a  plan  and  site  to  be  approved  of  by 
the  Governor  in  Council.  The  County  Councils 
were  furthermore  required  to  furnish  and  maintain 
such  office  and  keep  same  in  good  repair.  This 
section  was  re-enacted  with  some  slight  addition 
in  the  sixth  section  of  the  Eegistry  Act  of  1868, 
upon  which  the  present  section  is  based. 

Neglect  on  the  part  of  the    Council  to  perform  County 
the  obligations  devolving  upon  them  under  this  notable 
section,  does  not  render  them  liable  for  the  rent  of  for  rent  in 
another  building,  occupied  by  the  Registrar  as  a 
Registry  Office;  the  proper  remedy  in  such  case  is 
to  apply  for  a  mandamus  to  compel  them  to  carry 
out  the  requirements  of  the  section. 

The  defendants,  being   a    County    Council,    and 
chargeable  with  the  duty  of  erecting  offices  for  the 

(1)  12  Tie.  c.  81. 

(2)  Reg.  v    Corporation  U.  C.  Northumberland  and  Durham, 
10  U.  C.  P.  526. 

(3)  24  Vic.  c.  42. 
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Eegistrar,  neglected  to  do  so ;  the  plaintiff,  the 
Eegistrar  of  the  County,  having  furnished  the 
necessary  vaults  and  offices,  sued  the  defendants 
for  the  rent  of  the  same.  A  verdict  was  entered 
for  the  plaintiff,  with  leave  reserved  to  the  defend- 
ants to  move  to  enter  nonsuit.  The  rule,  having 
been  obtained,  was  made  absolute ;  on  the  ground 
that  there  was  no  provision  contained  in  the  Statute 
entitling  the  plaintiff  to  provide  the  offices,  or 
obliging  the  defendants  to  pay  rent,  pnd  that  the 
plaintiff's  remedy  was  to  obtain  the  aid  of  the 
Court,  in  the  shape  of  a  Writ  of  Mandamus,  to  com- 
pel the  defendants  to  perform  the  statutory  obliga- 
tion devolving  on  them  (1). 

(1)  Ward  v.  Corporation  U.  C;  of  Northumberland  and  Durham 
12  U.  C.  P.  54. 
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§7.     Registrars,  how  appointed,  d'C. 
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security. 

§14.     Sureties  of  Registrars. 
§15.     Liability  of  Registrars  and  their  sureties. 
§16.     Registrar's  Oath  of  Office. 
§17.     Appointment  of  Deputies. 

(a)  Removal. 

(b)  Power  of  Deputy  in  case  of  death  or  removal  of 

Registrar. 

§18.     Deputy's  Oath  of  Office. 
§19.     Registrars  or  Deputies,  Ac.,  not  to  act  as  agents  for 

persons  taking  securities  on  real  estate,  or  advise  as 

to  titles,  Ac.,  in  their  counties. 

6.     Every   Registry   Office  shall  be  kept  by  an  officer  to   be  Registars. 
called,  the  Registrar.     31  V.  c.  20,  s.  6. 

The  word   "Registrar"   includes  Deputies   (1).  includes 

Deputies. 
Under  the  Interpretation  Act  directions  to  a  Public 

officer  or  functionary  in  his  official  capacity,  or 
otherwise  applying  to  him  by  his  name  of  office, 
include  his  successors  in  office,  and  his  or  their 
lawful  deputy  (2). 

A  Registrar  is  a  public  officer,  and  as  such,  can  is  a  public 
lay   claim   to    the    privileges   attaching    to    that0 
position. 

Registrars  are  consequently  entitled  to  the  pro-  Entitled 
tection  afforded  to  Justices  of  the  Peace  and  other 


public  functionaries  by  the  Rev.  Stat.  (Ont.)  cap.  the  Eev- 
73,  in  regard  to  actions  brought  against  them  forcap.  73. 

(1)  Rev.  Stat.  (Ont.)  cap.  1,  s.  8.  ss.  21. 

(2)  Ib.,  s  8,  ss.  26. 
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acts  done,  or  omitted  to  be  performed  by  them, 
under  the  provisions  of  that  Statute,  and  the 
decisions  thereunder  are  therefore  applicable.  The 
subject  of  legal  proceedings  against  Registrars  is 
considered  in  the  notes  to  sections  15  and  21  post, 
to  which  the  reader  is  referred. 

The  defendant,  being  Registrar,  in  giving  his 
certificate  to  the  plaintiff,  omitted  to  mention  a 
mortgage  registered  prior  to  a  mortgage  which 
plaintiff  purchased  on  the  faith  of  the  certificate. 
An  action  having  been  brought  against  the  defend- 
ant, it  was  held,  that  he  was  an  officer  within  the 
meaning  of  Con.  Stat.  U.  C.  cap.  126,  (now  Tiev. 
Stat.  (Ont.)  c.  73),  but  that,  under  the  circum- 
stances, he  was  not  entitled  to  notice  of  action, 
this  not  being  an  act  committed,  but  a  negligent 
omission  (1). 

QUO  war-       An  information  for  quo  warranto  lies  at  common 
to™ the16    law  f°r  fcne  office  of  Registrar  (2).     Semble,  that 
office.        an  action  for  the  fees  is  the  proper  remedy  of  try- 
ing the  right  to  the  office  (3). 

Eegis-  7.     The  Lieuteiiant-Governor  shall,  as  occasion  may  require, 

trars,  how  from  time  to  time,  by  commission,  under  the  Great  Seal  of  the 
appointed,  Province,  appoint  a  fit  person  to  the  office  of  Registrar,  and  shall 
&c.  in  like  manner,  fill  up  any  vacancy  occurring  by  the  death,  resig- 

nation, removal  or  forfeiture  of  office,  by  any  Eegistrar,  and 
every  Registrar  heretofore  appointed  or  hereafter  to  be  appointed 
shall  hold  office  during  pleasure  only.  31  V.  c.  20.  s.  7. 

Formerly       Under  the  first  Registry  Act  (4)  the  Governor 

bvPcom-e    was  empowered  to  make  the  appointment.     This 

mission,    authority  was  revoked  by  the  Registry  Act  of  1846 

sec.  3,  which  enacted  that  the  appointments  should 

be  made  by  commission  under  the  Great  Seal  of  the 

Province.     In  such  commission  it  was  expressed 

to  be  "  during  pleasure,"  although  no  mention  of 

(1)  Harrison  v.  Brega,  20  U.  C.  E.  324. 

(2)  Eex.  v.  Hall,  1  B.  &  C.  237. 

re)  Staniland  v.  Hopkins,  9  M.  &  W.  178. 
(4)  Eegistry  Act  of  1795,  s.  1. 
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the  nature  of  such  tenure  was  made  in  the  Act 
itself. 

The  plaintiff  was  appointed  Registrar  in  1859,  ^jjatrar 
(the  Registry  Act  of  1846  being  then  in  force)  by  a  be  remov- 
•commission    conferring   upon   him   the   office 


Registrar,  with  all  the  rights  thereto  appertaining.  Act  of 
The   appointment   was    expressed  to  be    "  during  ceptfor" 
pleasure."       In    1864,    he    was     removed     fromcaus?fi 
office,  and  the  defendant  appointed  in  his  stead,  by  that 
the  admitted  cause  leading  to  the  removal  from  Act- 
office,  being  the  alleged  misconduct  of  the  plaintiff, 
while  acting  in  the  position  of  Returning  Officer 
at  a  Parliamentary  election.     It  was  held,  that 
under  the  Statute  then  in  force,  the  plaintiff  was 
subject  to  removal  only  for  the  reasons  particu- 
larized in  that  Statute,  such  as  incapacity,  undue 
or  fraudulent  practices,  etc.,  etc.,  in  the  perfor- 
mance of  his  duties  thereunder  as  Registrar  ;  that 
he  could  only  be  removed  by  the  means  therein 
provided   for  that  purpose  ;  and   that   the  words 
"during  pleasure"  in  his  commission,  would  not 
deprive  him  of  his  statutory  rights  and  privileges. 
It  was  further  held  that  the  ninth  section  of  the 
Registry  Act  of  1865,  which  was  passed  after  the  Held  that 
defendant's  appointment  to  the  office  formerly  held  0 


by  the  plaintiff,  and  provided  for  the  continuance  Act  of 

•      a-        t  »•*.•«  *  1865  dkl 

in  office  of  every  Registrar  m  office  at  the  date  ofnotcon- 


the  passage  of  such  Act  (1),  would  not  have  the 
effect  of  confirming  any  such  appointment,  ifpointment 
illegal;  and  that  the  Interpretation  Act,  providing 
that  a  power  to  appoint  should  include  a  power  to 
remove,  was  not  applicable  to  such  a  case.  The 
plaintiff  was  upon  these  grounds  held  to  be  de 
Jacto  Registrar,  and  as  such  entitled  to  the  fees 

(1)  18th  September,  1865. 
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appertaining   to   the   office,  which  fees  had  been 
received  by  the  defendant  (1). 

Remarks  Beading  this  section  in  connection  with  section 
C.  jmper>  21  post,  it  would  appear  from  the  case  just  alluded 
to,  that  the  causes,  for  which  alone  a  Registrar 
could  be  removed  from  office,  are  specified  in  the 
latter  section.  Draper,  C.  J.,  in  his  judgment 
said-  —  "Assuming,  as  I  think  is  shewn,  that  the 
language  of  the  Registry  Act  makes  the  appoint- 
ment quam  diu  se  bene  gesserit,  it  would  be  clearly 
inconsistent  with  the  context  to  hold  that  the 
Governor  had  a  general  and  unlimited  power 
to  remove  a  Registrar,  because  the  power  of 
removal  is  in  express  terms  given  by  the  statute, 
but  given  with  a  limitation  as  to  the  causes  for 
which  it  may  be  exercised,  and  subject  to  the  estab- 
lishment of  the  matter  of  fact  in  a  particular  mode. 
If  the  power  of  removal  were  in  this  case  to  be 
treated  as  annexed  to  the  power  of  appointment, 
and  not  as  conferred  by  the  Registry  Act,  the 
special  provisions  would  be  superfluous,  and  the 
officers  would  lose  the  protection,  which  they  were 
obviously  designed  to  give  him.  He  might  be  re- 
moved ex  mero  motu  without  cause  assigned  at  all." 

Reversed       The  ruling  in  this  case  was,  however,  reversed, 
on  appeal.  upon  appeal  to  tne  Court  of  Error  and  Appeal, 

which  held  that  the  office  was  one  to  whick,  at 
Common  Law,  the  appointment  might  be  "during 
pleasure,"  and  the  nature  of  the  tenure  not  being 
expressly  designated  in  the  Statute,  which  was  in 
Office  fact,  silent  on  the  point,  the  plaintiff  held  office 
simply  "during  pleasure,"  and  therefore  that  his 


pleasure"  removal  from  such  office  was  regular  and  valid.    It 
hold.         was  also  held,  that  had  the  office  been  one  of  free- 

(1)  Hammond  v.  McLay,  26  U.  C.  R.,  434. 
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hold,  the  grant  of  it  to  hold  "  during  pleasure  " 
would  heave  been  void,  and  that  the  plaintiff  would, 
in  such  a  case  never  have  been  legally  appointed  (1). 

To  obviate  further  difficulty  on  this  point,  and  to 
prevent  a  like  occurrence  such  as  the  facts  of  those 
cases  present,  it  was  provided,  on  the  passage  of 
the  Registry  Act  of  1868  (2),  sec.  7,  that  every  Reg- 
istrar theretofore  appointed,  or  thereafter  to  be 
appointed,  should  hold  office  during  pleasure 
only. 

A  similar  provision,  applicable  to  all  officers  then 
appointed,  or  hereafter  to  be  appointed,  by  the 
Lieutenant  Governor,  whether  by  commission  or 
otherwise,  is  contained  in  the  Interpretation 
Act  (3). 

8.  The  Lieutenant-Governor  may  from  time  to  time,  by  Order  Amount  of 
in  Council  fix  and  determine  the  amount  of  the  security  to  be  security  to 
given,   as    hereinafter  mentioned,  by  each  Registrar ;    but  the  be  given, 
amount  of  such   security  shall  be  not  less  than  four  thousand 
dollars,  nor  more  than  ten  thousand  dollars.     30  V.,  c.  6,  s.  3  ; 
31  V.,  c.  20,  Form  A. 

Originally  the  amount  of  the  security  required  9n^in^lly 
to  be  furnished  by  Registrars,  for  the  due  fulfil-  $4,000. 
ment  of  the  duties  appertaining  to  their  office,  was 
fixed   at   the    sum   of  four  thousand  dollars  (4). 
This  amount  remained  unchanged   in  the  subse- 
quent   legislative    enactments    bearing   upon    the 
subject  until  the  Registry  Act  of  1865  was  passed 
when  the  principle  of  having  a  fixed  amount  was 
abandoned  and,  in  lieu  thereof,  the   Lieutenant- 
Governor  was  empowered  to  determine  by  Order  in  Now  fixed 
Council,  the  amount  of  security,  (within  the  limits  ernor  in 
mentioned   in  section  8),  which    each   individual  Council. 
Registrar  should  be  called  upon  to  furnish. 

(1)  Hammond  v.  McLay,  28  U.  C.  B.,  463. 

(2)  Assented  to  4th  March,  1868. 

(3)  Rev.  Stat.  (Ont.)  c.  1,  s.  8,  ss.  27. 

(4)  Registry  Act  of  1795,  sec.  6. 
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Causes  for  ^he  reason  for  this  alteration  can  be  traced  in 
the  large  increase  of  business  transacted  in  Regis- 
try  Offices  of  late  years,  as  compared  with  that  in 
the  earlier  history  of  registration.  The  security 
furnished  by  the  Registrar  being  a  fund  to  which 
an  aggrieved  person  can  look,  in  order  to  reimburse 
himself  for  damages  incurred  through  the  negligence 
or  misconduct  on  the  part  of  the  Registrar,  must 
necessarily  be  increased  in  proportion  to  the  pro- 
bable increase  in  number  of  those  transacting 
business  with  Registrars. 

The  character  of  the  security  is  shewn  in  the 
form  Schedule  A. 

Security  9.  Subject  to  the  provisions  of  the  twenty-fourth  section  of 

to  be  given  The  Act  respecting  Public  Officers,  before  any  Registrar  is  sworn 

by  Regis-    into  office,  such  Registrar  shall  execute  and  enter  into  a  joint 

trars.  and  several  covenant   in  duplicate  with  two  or  inure  sufficient 

sureties  to  be  approved  by  the  Lieutenant-Governor  in  Council 

for  such  amount  as  may  be  fixed  and  determined  by  Order  in 

Council  in  that  behalf  as  aforesaid. 

See  Rev.         2.  Such  duplicate  covenant  may  be  in  the  form  of  Schedule  A 

Stat.  15,     to  this  Act,  or  to  the  like  effect  ;"  and  to  each  of  such  covenants- 

B.  24.  shall  be  attached  an  affidavit  in  the  form  of  Schedule  B  to  this 

Act,  or  to  the  like  effect,  made  by  each  of  the  sureties  therein 

mentioned. 

3.  One  of  such  duplicate  covenants  with  the  affidavits 
appended  shall  be  forthwith  transmitted  to  the  Provincial  Secre- 
tary, to  be  by  him  retained,  and  the  other  duplicate  covenant, 
with  the  affidavits  aforesaid,  shall  be  by  such  Registrar  forthwith 
filed  in  the  office  of  the  Clerk  of  the  Peace  for  the  said  County  or 
Union  of  Counties,  where  the  same  shall  remain  of  record. 
39  V.,  c.  6,  s.  3  ;  39  V.,  c.  17,  s.  7  ;  40  V.,  c.  7,  Schcd.  A.  (125.) 

The  section  referred  to  above  is  as  follows  : 

24.  Whenever   a    Sheriff,    Registrar,    Division 

Court  Clerk  or  Bailiff,  or  any  other  public  officer, 

Certain     js  required  to  give  security  for  the  performance  of 

officers      his  duties,  or  other  security  of  a  like  nature,  and 


whether  such  security  enures  for  the  benefit  of  the 
guarantee  Crown,  or  of  any  person  injured  by  the  default  or 
es  misconduct  of  such  officer,  the   Lieutenant-Gov- 
ernor  in  Council  may,  by  order  in  Council,  direct 
that  the  bond  or  policy  of  guarantee  of  any  incor- 
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porated  or  joint  stock  company  empowered  to 
grant  guarantees,  bonds,  covenants  or  policies  for 
the  integrity  and  faithful  accounting  of  public  offi- 
cers, or  other  like  purposes,  and  named  by  such 
Order  in  Council,  may  be  accepted  as  such  security  r 
upon  such  terms  as  may  be  determined  by  the 
Lieutenant-Governor  in  Council  ;  and  the  provis- 
ions of  law  with  reference  to  the  legal  effect  of 
such  securities  when  given  by  individuals,  to  the 
filing  thereof,  and  to  the  mode  of  proceeding- 
thereon,  shall  apply  to  the  security  given  by  every 
such  company. 

2.  The  interim  receipt  of  such  Company  may  be 
accepted  in  lieu  of  the  formal  security,  but  the 
formal  security  shall  be  completed  within  one 
month.  32  v'  c  29,  s.  16  ;  36  V.  c.  6,  s.  4  ;  38 
V.  c.  22,  s.  1  ;  40  V.  c.  7.  Sched.  A.  (11). 

Formerly   the   Registrar   was   required,    before  Former 
being  sworn  into  office,  to  enter  into  a  recognizance  ™^^ 
in  the  penalty  of  one  thousand  pounds,  with  two  into  recog- 
or  more  sufficient  sureties,  to  be  approved  of  by 


five  or  more  Justices  of  the  Peace  of  the  County  ;  Registry 
which  recognizance  had  to  be  registered  at  the  next  1795. 
General  Quarter  Sessions  of   the  Peace  and  trans- 
mitted by  the  same   Justices  within   six   months 
after  the  date  thereof  to  the  Queen's   Bench  (1).  Under 
The   number    of    magistrates    was    subsequently 
reduced  to  three,   the   registration   of   the   recog-  1846 
nizance  at  the  General  Quarter  Sessions  dispensed 
with,  but  the  Justices  were  still  required  to  forward 
the  same  within  six  months  to  the  Queen's  Bench 
as  before  (2).     By  the  Registry  Act  of  1865  (3)  the 
Registrar  was  required  to  enter,  with  two  or  more  Act  of 

1865. 

(1)  Registry  Act  of  1795,  6.  6. 

(2)  Registry  Act  of  1846,  8.  26. 

(3)  s.  10. 
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sufficient  sureties  into  a  joint  and  several  recog- 
nizance, in  a  penal  sum  to  be  fixed  as  above  between 
four  thousand  and  ten  thousand  dollars  and  also  to 
enter  into  a  joint  and  several  covenant  in  duplicate 
with  the  same  or  other  sureties,  to  the  same 
substance  and  effect  as  that  in  Schedule  A,  but  the 
recognizance  and  one  of  such  duplicates  with 
affidavits  annexed  were  required  to  be  forthwith 
transmitted  to  the  Provincial  Secretary,  the  other 
duplicate  covenant  being  filed  by  the  Registrar  in 
the  office  of  the  Clerk  of  the  Peace  of  the  County 
or  union  of  Counties. 

A  similar  provision  was  contained  in  the  Re- 
gistry Act  of  1868  (1),  afterwards  slightly 
amended  (2). 

It  will  be  sufficient  if  the  covenant  substantially 
complies  with  the  form  in  shedule  A.  (3). 

Quare,  if  the  Registrar  were  to  act  in  his  official 
capacity  as  such,  after  the  execution  of  the 
covenant  and  before  approval,  would  such  Acts  be 
valid  (4)  ? 

Should          The  absence  of  any  specific  allusion  to  a  recog- 
refeerTeddto™zance   or  bond,    in   addition    to    the    covenant 
in  E.  s.     mentioned    in    this     section,     coupled    with    the 
15,  s!  24P  reference  to  the  twenty-fourth  section  of  the  Act 
^"if- respecting   Public    Officers,    renders    it    doubtful 
dition  to    whether  the  bond  referred  to  in  the  latter  section 
the  coven- ke   jn   action   ^0   fae   COVenant,    or  should    be 
substituted   therefor   by   order    in    Council,     the 
covenant  being  a  "  security  for  the  performance  of 
his  duties"  within  the  meaning  of  section  twenty- 
four,  especially  as  there  is  nothing  said  as  to  the 
disposition  of  such  bond  when  executed,  as   was 

(1)  s.  9. 

(2)  36  Vic.,  c.  6,  s.  3. 

(81  Eggington  v.  Litchfield,  5  E.  &  B.  100. 

(4)  See  Parker  vs.  Kctt,  Lord  Baymond  661  ;  2  Ins.,  381. 
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formerly  required  of  the  recognizance.  It  is  sub- 
mitted that  it  will  still  be  requisite  for  those,  that 
may  hereafter  be  appointed  to  the  office  of  Registrar, 
to  furnish,  either  a  bond  with  sureties  to  Her 
Majesty,  or  the  security  of  a  Guarantee  Company, 
besides  the  covenant  above  referred  to.  To  remove 
doubt,  however,  it  would  be  well  if  the  Legislature 
were  to  add  a  clause  expressly  providing  for  the 
furnishing  of  such  bond  or  Company's  security. 
In  anticipation  of  such  amendment,  and  in  case  it 
should  be  considered  that  a  bond  or  Company 
guarantee  is  still  necessary,  a  form  of  bond  is  con- 
tained in  Appendix  B. 

By  36  Vic.  c.  6,  s.  2,  if  a  Registrar  became  unable 
to  make  the  necessary  affidavits  of  justification 
under  the  circumstances  set  forth  in  the  first  sec- 
tion of  that  Statute,  such  failure  on  his  part  would 
not  necessarily  work  dismissal  from  office  ;  but  he 
was  required  to  furnish  additional  security.  In  the 
Revision  of  the  Statutes  this  clause  has  been  ex- 
punged. On  reference  to  Appendix  B,  annexed 
to  the  Revised  Statutes,  it  is  stated  that  the  sec- 
tion was  repealed  by  40  Vic.  c.  7,  ss.  125-181 ;  but 
on  reference  to  this  Act,  no  mention  is  made  of 
same. 

10.     The    Registrar,  whether    appointed  before  or   after  the  New 
possing  of  this  Act,  may  at  any  time  be  required  by  the  Inspector  recogniz- 
of  Registry  Offices,  with  the  approval  of  the  Lieutenaiit-Governor  ances  may 
in  Council,  to  execute  new  covenants  in  the  form  and  to  the  offect  be  requir- 
hereiubefore  provided,  or  to   furnish  other  sureties  as  may  be  ed  by  In- 
deemed  expedient,  or  both,  and  in  default  thereof  shall  be  subject  specter, 
to  the  penalties   mentioned  in  section  twenty-one  of  this  Act. 
31  Vic.  c.20,  s.  10. 

A  salutary    and    essential   requirement.       The  Should  be 
default  or  neglect  on  the  part  of  the  Registrar  to  by  Regis- 
comply  with  the  requisition  of  the  Inspector  in  this^o^Ten 
respect,  will  render  him  amenable  to  the  penalties  required, 
referred  to  in  section    21  post.      It  is  submitted 
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that  it  is  equally  incumbent  upon  the  Registrar, 
in  the  absence  of  any  express  requisition  on  the 
part  of  the  Inspector,  to  execute  fresh  covenants  or 
to  provide  other  or  further  sureties ;  that  he  should 
notify  the  Provincial  Secretary  or  Provincial  Be- 
gistrar,  or  the  Inspector  of  Registry  Offices  of  the 
death,  bankruptcy,  insolvency,  or  non  residence  in 
this  Province,  of  any  surety  or  person  bound  jointly 
with  him  in  any  security;  and  that  the  omission  by 
the  Eegistrar  to  provide  new  approved  security  will 
render  him  liable  to  forfeiture  of  office,  apart  from 
the  provisions  of  section  21  post  (1). 

Copies 

may  be  H-  Any  person  may  examine  and  obtain  a  copy  of  the  Regis- 
obtained  trar's  covenant  and  affidavits  on  payment  to  the  Clerk  of  the 
by  any  Peace  of  a  fee  for  such  copy  and  search  of  one  dollar,  or  for  such 
person.  search,  of  25  cents,  V.  c.  20,  s.  11. 

Sections  12.     Sections  fifteen  to  twenty  inclusive    of  The  Act  respect- 

15,  20,  of  ing  Public  Officers,  shall  apply  to  securities  given  by  Registrars,. 
Eev.  Stat.,  30  V.  c  17,  s.  4.  [See  also  sections  24-27  of  Rev.  Stat.  c.  15] . 

apply  to  ^ne  sections  referred  to  are  as  follows  : 
securities.  15.  The  Lieutenant-Governor  in  Council  may 
antUten"  remit  the  forfeiture  or  penalty  in  any  case  in  which 
Governor  the  failure  to  give  security,  or  to  register  and  de- 
penalty  in  P08^  any  bond  or  security  under  this  Act,  has  not 
certain  arisen  from  any  wilful  neglect  of  the  person  bound 

cases. ; 

to  give,  register  or  deposit  the  same. 

Or  may  (2.)  If  it  appearsto  the  Lieutenant-Governor  that 
timTfor  the  period  hereinbefore  limited  for  giving  the  secu- 
giving  rity  of  a  new  surety  as  aforesaid  is,  in  consequence 
of  particular  accidents,  casualties  or  circumstances 
insufficient,  or  that  by  reason  of  the  distance,  or 
loss  of  letters,  or  illness,  or  the  refusal  of  any  surety 
to  give  the  security,  or  of  any  surety  not  being 
deemed  eligible  and  being  rejected,  or  any  other 
accident  or  casualty,  further  time  will  be  neces- 
sary to  enable  the  security  of  such  new  surety  to- 
be  given,  the  Lieutenant-Governor  in  Council 

(1)  See  Rev.  Stat.  Ont.,  c.  15,  s.  13. 
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may  allow  such  further  period  for  giving  the  secu- 
rity of  such  new  surety  as  appears  to  him  reason- 
able and  proper  ; 

(3.)  But  such  extended  period  shall,  in  no  case,  but  not 
exceed  two  months  beyond  the  period  allowed  by  two 
this  Act;  and  the  precise  period  proposed  to  bemo"thS) 
allowed,  together  with  the  special  grounds  for  al-  entry 
lowing  the  same,  shall  be  entered  in  the  book  in  ^g^ 
which  the  original  security  has  been  registered,  or  made. 
endorsed  on  the  back  of  the  original  bond  or  other 
security  itself  ;    and  the  person  required  to  give 
the  security  of  such  new  surety  shall  not  be  subject 
to  any  forfeiture  or  penalty  for  not  giving  the  same 
within  the  time  limited  by  this  Act,  if  he  gives  it 
within  the  extended  period  so  allowed  as  aforesaid. 
32  V.  c.  29.  s.  8. 

16.  The  Lieutenant-Governor  may  approve  of  the  S60111"1^ 

*      *•  L  may  be 

security  given  by  any  public  officer,  or  the  affida-  approved 
vit  of  justification  made  by  his  sureties  and  filed  j 


by  him,  although  the  same  has  been  given  or  filed  time  lim- 
after  the  time  limited  by  this  Act;  and  in  such1' 
case,  the  office  or  commission  of  such  public  officer 
shall  be  deemed  not  to  have  been  avoided  by  such 
default,  but   to   have  remained    and  to  remain  in 
full   force  and  effect.     32  V.  c.  29,  s.  9.      See  40 
V.  c.  7,  Sched.  A.  (10). 

17.  No  act  of  any  public  officer  of  this  Province  Ac.tns  "ot 

J   L  void  by 

whose  security  has  been   given,  or  registered,  or  delay  in 
deposited,  or  the  affidavits  of  justification  of  whose  ^^!?t 
sureties  has  been  filed  after  the  time  limited  by&c. 
this  Act,  shall,  by  such  default,  be  void  or  voidable. 
32  V.  c.  29,  s.  10.      See  40  V.  c.  7,  Sched.  A.  (10.) 

18.  Where  the   securities  of  the  principal  and  Securities 
sureties   have   been    executed    at    different  times,  at  differ- 
(whether  they  were  taken  in  one  and  the  same  en*  *imeSi 

v        -,  .  within 

bond,  deed,  or  other  instrument,  or  in  different  ones)  what  time 
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io  be  regis- the  period  limited  for  registering  and  depositing 
such  securities  shall  be  estimated  from  the  time  of 
execution  thereof  by  the  person  who  was  the  last 
to  execute  the  bond,  deed,  or  other  instrument,  or 
the  last  bond,  deed  or  other  instrument,  as  the 
case  may  be.  32.  V.  c.  29,  s.  11. 

Neglect,         19.  No  neglect,  omission  or  irregularity  in  giving 

<tc,,  not  to  .    .         ,,       i        j  ,,  .\ 

vacate       or  receiving  the  bonds  or  other  securities,  or  in 

bond  or  registering  the  same,  within  the  periods,  or  in  the 
discharge-  L 

surety.  manner  prescribed  by  this  Act,  shall  vacate  or 
make  void  any  such  bond  or  security,  or  discharge 
any  surety  from  the  obligations  thereof.  32  V.  c. 
29,  s.  12. 

Proper          20.  All  bonds  or  other  securities  hereby  required 

register     to  be  registered  and  deposited  shall  be  registered 

and    deposited    by  the    proper    officer,    notwith- 

txmds,       standing    the    period    prescribed   for    registering 

time°exh    and    depositing   the    same   has  expired ;    but   no 

pired,  but  such  registering  and  depositing  of  any  such  bond 

exempt      or  other    security  shall  be  deemed  to  waive  any 

from  pen-  forfeiture  or  penalty,  or  shall  exempt  the  person 

on  whose   behalf    the   same   are    registered    and 

deposited,  from  any  forfeiture  or  penalty,  under 

any  of  the  provisions  of  this  Act.     32  V.  c.  29, 

s.  13. 

24.  See  page  30  ante. 

Securities  25.  Every  covenant  hereafter  entered  into  for  or 
BegistTars,  in  behalf  of  a  Sheriff,  Registrar,  Division  Court 
Division  Clerk  or  Bailiff  aforesaid,  in  pursuance  of  any 

Court 

Clerks  and  Statute  requiring  security  from  any  of  such  officers, 

andhfuits  or  *n   Pursuance  °f  the  preceding  section,   shall 

ihereon  by  enure  for  the  benefit  of  Her  Majesty;    and  Her 

"'Majesty  may  bring  and  maintain  an  action  thereon 

in  respect  of  any  damages  suffered  by  Her  Majesty, 

or  by  the  public  on  account  of  any  misconduct, 

neglect,  or  default  of  the  officer  in  either  instance, 
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with  the  like  effect  as  any  private  person  suffering 
damages  as  aforesaid  might,  and  may  also  sue  in 
any  other  mode  by  which  Her  Majesty  may  sue 
upon  a  covenant.  39  V.  c.  17,  s.  7. 

26.  Wherever  by  any  Act  of  the  Legislature  of  Affidavits 
this  Province,  any  person  appointed  to  any  pnbKcjJjJJfjJjfl 
office,  or  authorized  to  perform  any  official  duties,  of  execu- 
is  required  to  give  or  enter  into  any  bond  or  other 


security  for  the  proper  performance  of  his  duties,  Before  a 
any  affidavit  of  qualification  or  justification  required  the  Peace 
to  be  made  bv  such  person  or  bv  the  sureties  inor.c?m~ 

missioner, 

any  such  bond,  and  any  affidavit  of  the  due  execu- 
tion of  any  such  bond  or  security,  may  be  made 
before  a  Justice  of  the  Peace,  or  before  a  Commis- 
sioner authorized  to  take  affidavits  to  be  used  in 
the  Superior  Courts.  39  V.  c.  17,  s.  6.  See  27-8 
V.  c.  28,  s.  50  ;  39  V.  c.  14,  s.  13  ;  and  40  V.  c.  7, 
Sched.  A.  (10). 

27.  Where  any  person,  company  or  corporation  Llmita- 
is  surety  for  the  performance  by  a  Sheriff,  Registrar  liability  of 
of  Deeds,  or  Clerk  or  Bailiff  of  a  Division  Court,  orPublic 
by  an}7  other  public  officer,  or  by  any  person 
appointed  to  any  civil  office,  employment  or  com- 
mission in  any  public  department  in  the  Govern- 
ment of  this  Province,  or  to  any  office  or  employ- 
ment of  public  trust,  whether  the  suretyship  is  for 
the  benefit  of  the  Crown  or  enures  for  the  benefit 
of  any  person  injured  by  the  default  or  mis- 
conduct of  such  officer  or  other  person,  and  any 
action  or  suit  is  brought  upon  the  bond,  covenant 
or  recognizance  of  suretyship,  no  damages  shall 
be  recovered  in  the  said  action  or  suit  against  such 
surety  except  as  to  matters  and  causes  of  action 
which  havp  arisen  within  ten  years  next  before  the 
commei'coment  of  the  said  action  or  suit.  39  V. 
c.  17,  s.  ]. 
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Lieuten-  13.  The  Lieutenant-Governor,  upon  the  application  of   any 

ant  Gover- County  or  City  interested,  or  without  such  application,  if  he 
nor  may  thinks  fit,  may  require  any  Begistrar  to  give  security  in  such 
require  form  and  for  such  an  amount  as  the  Lieutenant:Governor  in 
Registrars  Council  determines  to  be  sufficient  to  secure  the  due  payment  of 
to  give  any  moneys  payable  by  the  Begistrar  to  the  County  or  City.  39 
security.  V.'c.  17,  s.  10. 

The  incomes  and  emoluments  received  by 
Registrars  of  late  years  in  some  offices  having 
considerably  increased,  owing  to  the  increase  in 
office  business,  and  it  being  anticipated  that,  as  the 
country  developed,  transactions  affecting  real  estate 
•would  become  more  numerous,  business  in  the 
Eegistry  Offices  would  in  consequence  become  aug- 
mented and  the  fees  attaching  thereto  increasing  in 
proportion  would  become  excessive,  it  was  thought 
proper  to  appropriate  to  the  use  of  the  County  or 
City  for  which,  or  for  a  Riding  of  which,  he  is 
Registrar,  a  percentage  of  the  fees  received  by  the 
Registrar,  over  and  above  a  certain  amount  thereof 
to  be  retained  by  him  for  his  personal  use  ;  thus 
allowing  the  various  municipalities  to  benefit  by 
the  increased  activity  in  real  estate  transactions 
within  their  respective  limits.  With  this  view  an 
Act  was  passed  in  1872  (1)  which,  after  reciting  that 
the  number  of  registrations,  extracts  and  searches 
had  become  so  large  in  some  Registry  Offices  that 
the  income  arising  therefrom  was  excessive,  and  that 
the  like  result  might  be  anticipated  in  other 
Registry  offices,  enacted  that  when  the  fees  of  office 
exceeded  certain  amounts,  the  surplus  should 
belong  to  the  County  or  City  in  which  such  office 
•was  established.  The  provisions  of  that  Statute 
are  contained  in  sections  98-105  of  the  present 
Act.  As  it  was  only  reasonable  that  the  Counties 
and  Cities  entitled  to  such  surplus  should  be 
properly  secured  in  that  behalf,  provision  to  that 

(1)  35  Vic.,  c.  27. 
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effect  was  subsequently  made  (1)  in  the  terms  of 
the  present  Act. 

14.  Any  surety  for  a  Registrar  who  is  no  longer  disposed  to  Sureties  of 
continue  his  responsibility  as  such  surety,  may  give  notice  thereof  Registrars* 
to  the  Registrar  and  to  the  Provincial  Secretary,  and  in  such  case 
the  Registrar    shall,   under   penalty   of  forfeiture   of  his   office, 
furnish  the  security  of  a  new  surety  in  lieu  of  the  surety  so  giving 
notice,  and  shall  complete  and  transmit  the  necessary  covenant  in 
that  behalf  to  the  Provincial  Secretary  within  one  month  after 
«uch  notice,  and  shall  procure  the  approval  of  the  new  security 
within  two  months  after  the  notice. 

2.  All  accruing  responsibility  on  the  part  of  the  person  giving 
the  notice  shall  continue  until,  and  shall  cease  upon  the  perfect- 
ing and  approval  of  the  new  security.  39  V.,  c.  17,  s.  2. 

As  stated  by  the  sub-section,  until  new  security  is  This  pcr- 
perfected  and  approved,  the  liability  of  the  person  to  the 


desiring  to  discontinue  his  responsibility  as  su 

is  retained  and  unaffected.     The  permission  here  that  in- 

accorded    to    a   surety,    desirous   of    retiring,    is 


similar  to  that  extended  to  those  who  are  sureties  Ont.,s.  15, 

c   14 

to  the  Crown  for   the   due   accounting   of  public 
moneys,    or   for   the   proper  performance   of  any 
further  duty  devolving  upon  their  principal    (2). 
This  section  will  also  enable  a  person  appointed  to 
the  office  of  Eegistrar  to  perfect  his  security  with 
more  facility  than  before  its  adoption.     The  "one  When  the 
month,"    referred   to    in    the    section,    will    notm°nthv 
commence  running  until  the  day  succeeding  the  day  com' 

J  °  J  mences  to 

on  which  notice  shall  have  been  given  to  the  Pro-  run. 
vincial  Secretary  (3).     Should  the  Kegistrar  neglect 
to  furnish  fresh  security,  it  is  apprehended  that,  in 
addition  to  the  penalty  of  forfeiture  of  office,  he 
would  be  liable  to  an  action  on  the  case  at  the  suit  of  Neglect  of 
the  surety  desirous  of  being  relieved,  should  the  con-  to  furnish 

tinuatiou  of  the  liability  of  the  surety  under  thefresh.t 
•*  *  security. 

sub-section  result  in  any  loss  to  the  latter.  Quaere. 
Whether  in  such  a  case  he  would  come  within  the 

(1)  37  Vic.,  c.  17,s.  10. 

(2)  See  Rev.  Stat.  (Out.),  c.  15,  s.  14. 

(3)  Young  v.  Higgins,  C.  M.  and  R.,  49  ;  Weeks  v.  Wray,  L.  R., 
-3,  3  Q.B.,  212. 
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definition  of  "  any  person  injured  thereby"  referred 
to  in  section  21  post,  so  as  to  enable  him  to  recover 
against  the  Eegistrar  or  his  co-surety  upon  the 
covenant? 

For  form  of  notice  by  a  surety  desirous  of  ter- 
minating his  responsibility,  see  Appendix  B. 

Liability          15.  The   Registrar   and  bis   sureties   shall  be    jointly    and 

of  Eegis-     severally  liable  on  their  covenant  to  any  aggrieved  person  or 

trars  and    persons  to  indemnify  him  or  them  against  any  damage  or  loss 

their  sure-  sustained  by  him  or  them,  by  or  through  the  neglect  or  miscoii- 

ties.  duct  of  the  Registrar  or  his  Deputy  in  the  performance  ot  the 

duties  of  his  office,  not  exceeding  the  penalty  named  therein,  but 

this  provision  shall  not  exempt  the  Registrar  from  any  further 

responsibility  to  persons  sustaining  damage  or  loss  as  aforesaid. 

31  V.  c.  20,  s.  12. 

Liability        Independently  of  any  statutory  enactments,  pub- 
Law.  •       lie  officers  are,  at  Common  Law,  liable  in  damages 
to  any  one  specially  injured  by  their  omission  to 
perform,  or  their  negligent  performance  of,  duties 
devolving  upon  them  (1).  They  are  also  liable  for  the 
default  or  neglect  of  their  deputies  or  lieutenants  in 
the  ordinary  course  of  their  business.     A  Deputy  is 
not  responsible  to  any  one  but  his  chief. 
Nature  of       The  liability  of  a  Public  Officer  to  an  individual 
affect"  the  ^or  n^s  negligent  act  or  omission  in  the  discharge  of 
liability.    an  official  duty  depends  altogether  upon  the  nature 
of  the  duty  as  to  which  the   neglect   is   alleged. 
Where  his  duty  is  absolute,  certain  and  imperative, 
contemplating   the   execution   of    a    set   task — is 
simply  ministerial — he  is  liable  in  damages  to  any 
Where      one  specially  injured  either   by   his   omitting   to 
iai.  perform  the  task  or  by  performing  it  negligently  or 

or  discre-  unskilfully.     But  where  his  powers  are  discretion- 
tionary.     ary,  he  cannot  be  held  liable  for  neglect,  unless 
corruption   or   malice   can    be    successfully    im- 
puted (2). 
Acts  of          The   Courts   have,    in   general,    leaned  against 

Public  (1j  Irwin  y<  Grey(  L   R    1  c  p  1?1 .  3  F   ^  F  535  t 

(2)  Shear,  and  Red.  on  Neg.  §156. 
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construing  statutes  so  as  to  make  the  validity  of  Officers 
the    acts    of    individuals    depend    upon   the    due^^d'as 
performance  of  their   duties    by    Public    Officers,  affectins 

•    11  .LI  i        •     T    • -,       ,    the  valid- 

espeeially     in     matters     that     such    individuals  ity  of  acts 
cannot  easily  control  or  superintend.  of  mdivid- 

This  section  in  its  application  includes  cases  of  Section 
loss  arising  from  the  neglect  or  misconduct,  not  ^pplies  to 

Deputy 

only    oi    the    Registrar,  but    also    of   his  Deputy.  Registrars, 
whereas  section  21  post   refers    to   the    Registrar 
alone.     The  present  section  applies  also  only  in 
cases  where  the  Registrar  or  his  Deputy  are  guilty  of 
the  negligence  or  misconduct  in  the  performance  of  Does  not 
ordinary  duties  of  office,  and  has  no  reference  to  J22?<rf 
any  fraudulent  practice,  or  high-handed  abuses  of f raudulent 
office,  which  appear  to    be   regulated    by    section Pt 
21. 

Although    the   responsibility  of  the  sureties   is  Liability 
limited  to  the  penalty  named  in  the  covenant,   as?fReglf" 

11*31"  HOI) 

settled  by  Order  in  Council,  the  liability   of   the  restricted 
Registrar  to  the  party  aggrieved  continues  to  the to  penalty' 
extent  of  his  means. 

The  covenant  being  joint  and  several  is  thus  the  Covenant 
joint  covenant  of  all,  and  the  several  covenant  of joint  {!nd 

several. 

each,  the  consequence  being,  that  the  covenantors 
must  either  be  all  sued  together,  or  each  of  them 
separately  at  the  option  of  the  plaintiff  (1);  he 
cannot  join  two  of  them.  If  the  Registrar  and 
one  of  the  sureties,  or  if  the  two  sureties  alone,  be 
sued  upon  the  covenant,  they  must  take  the 
objection  by  plea  in  abatement  to  the  action,  that 
there  is  another  joint  obligor  (2). 

Registrars,  being    Public    Officers,  are    entitled  Registrar 

(1)  Per   Bullet,  J.,  Streatfield  v.  Halliday,  3  T.    R  ,  779,   782.  entitled  to 
See  Dicey  on  Parties  11. 

(2)  Shepherds  Touchstone  by  Preston,  p.  160,  180,  376,  Eccle- 
•ston  v.   Clipsham,   1   Wm.   Saunders,   153  ;    Abbot  v.    Smith   2 
Black  Rep.,  947  ;  Bullen  &  Leake  Prec.  3rd  Ed.,  p.  471, 
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notice  of  under  the  provisions  of  "  the  Act  to  protect  Justices 
of  the  Peace  and  other  officers  from  vexatious 
actions"  (1).  They  are  therefore  entitled  to  one 
month's  notice  of  action,  if  an  action  he  brought 
against  them  for  anything  done  in  the  execution  of 
their  office. 

General  The  general  rule  on  this  point  is,  that  a  Puhlic 
notice8 o?  Officer  is  entitled  to  notice,  when  he  acts  within  the 
action.  authority  conferred  upon  him  hy  the  statute.  It  is 
not  limited  to  cases  where  the  defendant  acted 
strictly  within  the  stating  as  it  ohtains  in  cases 
where  the  defendant,  in  the  execution  of  his  office, 
acts  in  good  faith.  The  bona  fides  oi  his  conduct 
is  a  question  for  the  jury  (2).  A  Registrar  is 
entitled  to  notice  of  an  action  hrought  against  him 
to  recover  hack  fees  charged  hy  him  in  excess  of 
those  allowed  by  the  statute  (3). 

Notice  not      Where  the  act  complained  of  is  in  direct  contra- 

where^tlie  ven^on  to  the  statute,  no  notice  is  ne'ceesary  (4) 

act  com-    and  notice  is  not  requisite  where  the  act  is  one  of 

Fs contrary  negligent  omission,  the  Statute  not  extending  to 

to  statute.  cases  of  mere  neglect  or  malfeasance  (5). 

negligent       Where  a  Registrar    neglected    and    refused    to 

omission,  furnish    a    statement    in   detail    of    fees    charged 

deliver    °  ^J    nmi>    as    ^quired    by    section    94   post,    an 

statement  action  was  brought  against  him  for  such  neglect 

and    refusal,    and   a   mandamus    claimed.     Upon 

demurrer  to  some  of  the  defendants  pleas,  it  was 

held   that  the   defendant  was   not    entitled    to   a 

notice  of  action,   as  the  neglect  and  refusal  were 

acts  of  omission  (6). 

(1)  Rev.  Stat.  (Out.)  c.  73,  see  p.  25  ante. 

(2)  Carswell  v.  Huffman.  1  U.  C.  R.,  381. 

(3)  Ross  v.  McLay,  40  U.  C.  R.,  87. 

(4)  Neill  v.  McMillan,  25  U.  C.  R.,  485. 

(o)  Harrison  v    Hruga,  20  U.  C.  R.,  324.     See  Dorion  v.  Robert- 
son. 15  L.  C.  R.  4o9. 

(«)  Ross  v.  McLay,  40  U.  C.  R.,  83. 
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A  Registrar,  being  applied  to  by  the  plaintiff  forOmi8Sjon 
a  certificate  of  the  registered  entries  upon  a  cor-  an  instru- 
tain  parcel  of  land,  gave  one  in  which  he  omitted  ™fs"J™tof 
to  mention  a  certain  mortgage  for  $600,  which  title, 
was  registered  -prior  to  the  one  which  the  plaintiff 
purchased';  the  latter  assuming  from  the  certificate 
that  the  mortgage  purchased  by  him  was  the  first 
and  only  encumbrance.  The  first  mortgagee  filed 
a  bill  and  obtained  a  decree  for  sale.  The  plain-, 
tiff  purchased  the  land  at  such  sale  for  a  less  sum 
than  would  satisfy  bd^i  mortgages,  but  he  after- 
wards disposed  of  the  land  at  a  considerable 
advance,  so  that,  ultimately, he  would  be  in  receipt 
of  nil  that  he  had  paid  for  his  mortgage.  An 
action  having  been  brought  by  the  plaintiff  against 
the  Registrar  lor  this  omission,  the  jury  awarded 
the  plaintiff  $500  damages.  It  was  held  that  the 
damages  were  moderate  ;  the  plaintiff  having,  in 
fact,  sustained  loss  to  the  full  amount  of  the  first 
mortgage  (1).  The  plaintiff  in  this  case,  having 
also  been  made  a  party  to  a  suit  in  Chancerv  upon 
the  first  mortgage,  claimed  priority,  but  failing 
in  his  defence,  was  compelled  to  pay  costr. 
Whether  these  costs  could  have  been  recovered 
from  the  Registrar  was  a  point  raised,  but  not  de- 
termined, as  it  was  uncertain  whether  they  were 
included  in  the  verdict. 

In  a  case  decided  in  the  Province  of  Quebec  it  has  Neglect  .to 
been  held  that  a  Registrar  is  responsible  for  damages  [nftru" 
or  loss  caused  by  his  neglect  to  register  a  mortgage,  ment. 
or  by  a  certificate  given  by  him  wherein  an  omis- 
sion occurs,  from   the  effect  of  which  a  purchaser 
de  bonne  foi  is  turned  out  of  possession  (2).     The  . 

.  •  Act  ion  one 

action  in  such  a  case  must  be  one  en  yuarantie,  of  en 

(1)  Harrison  v.  Brega,  supra.  guarantee. 

(2)  Montizambert  v.  Tnlbot,  10  L.  L.  0.  E.  269. 
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Error  in 

Index 

Book. 

Extent  of 
bility. 


the  Registrar  being  the  gar  ant  of  the  party  to  whom 
he  has  directly  caused  damage  (1). 

The  Registrar  is  responsible  in  damages  for  loss 
occasioned  by  any  error  or  omission  in  his  Books 
of  Office  such  as  the  Index  (2),  but  he  is  respon- 
sible only  to  the  party  paying  his  fees,  and  his. 
personal  representatives.  The  liability  of  a  Regis 
trar  upon  a  false  or  erroneous  certificate  extends 
only  to  the  party  taking  the  certificate,  and  does 
not  entitle  a  subsequent  purchaser  to  recover 
against  him  (3),  unless  he  wirm  its  correctness  to 
such  subsequent  purchaser  (4). 

Regis-  16.  Every  Registrar,  before  he  enters  upon  the  execution  of 

trar's  oath  his  office  shall,  before  two  or  more  Justices  of   the   Peace  for  the 

of  office.      County,  take  the  oath  giv^n  in  the   form  of   Schedule  C  to  this 

Act,  which    shall    be   transmitted   to    the    Provincial    Secretary 

together  with  the  recognizance  and  covenant  aforesaid.     ;!1  V.  c. 

20,  s.  13. 

The  form  of  t'.iis  oath  lias  varied  but  slightly 
from  that  contained  in  the  first  Registry  Act. 

17.  The  Registrar  may  nominate  a  Deputy  or  Deputies  in  his 
office,  who  may  perform  all  the  duties  required  under  this  Act, 
in  the  same  manner  and  to  the  like  effect  as  if  done  by  the 
Registrar,  such  nomination  shall  be  in  writing,  under  the  haud  of 
the  Registrar  and  sealed  with  his  se  il  of  -iffiae  ;  and  any  Registrar 
Power  of  rnay  remove  his  Deputy  and  appoint  another  in  his  place  when- 
Deputy  in  ever  he  thinks  it  necessary  ;  and  in  case  of  the  death,  resignation, 
case  of  removal  or  forfeiture  of  office  of  the  Registrar,  the  Deputy 
death  or  Registrar,  or  in  case  of  there  being  more  than  one,  the  senior 
removal  of  Deputy  Registrar  shall  do  and  perform  all  and  every  act,  matter 
Registrar.  and  thing  necessary  for  the  due  execution  of  the  said  office,  until 
Right  to  a  new  appointment  of  Registrar  is  made  bv  th«  Lieutenant- 
Governor.  31  V.  c.  '20,  s.  14. 


Appoint,. 
riu-nt  of 
Deputies 
Qoval. 


appoint 
deputy. 


The  Registrar  being  a  ministerial  officer  has  the 
inherent  right  of  appointing  a  deputy  (o)  ;  that 
power  does  not  attach  to  the  holder  of  a  judicial 
office. 

(1)  ib. 

(2)  Mut.  Life  Ins.  Co.  v.  Drake  ;  1  Abbott,  (N.  Y.)  N.  C.  381,  per 
Smith,  J. 

(3)  Commonwealth  of  Peun.  v.  Harmer  et  al.,  citod  U.  C,  L    J. 
(N.  S.)  Vol.  1,  p.  135 

(41  Siewers v.  Commonwealth  cited  I  L3gal  News  (P. Q.)  433.   Sae 
Cooley  on  Torts,  383. 

(5)  Com.  Dig.  Officer  D.I. 
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A  deputy  cannot  make  a  deputy;  that  importing  Deputy 

,    ,  .  ,-,       -1  i  •    i      •  t  cannot  ap- 

and    assignment   of   his  authority,  which   is   notpointftr 

assignable  (1).  DePuty- 

Where  the  Registrar  and  his  Deputy  were  jointly  Jpint  in- 
found  guilty  of  a  misdemeanour,  an   indictment,  against 
charging    such    misdemeanour  jointly,  was    held  R«sistrar 

good  (2).     .  Deputy. 

A  Deputy  is  liable  to  be  indicted  while  the  prin  When 
cipal  legally  holds  the  office,  and  even  after  the  liable  to  be 
Deputy  himself  has  been  dismissed  from  office  (3).  mdlctecl- 

Where,  prior  to  the  Registry  Act  of  1865  (4),  a  Deputy 
Deputy  Registrar   carried  on    business  for  many  "onve  y"88 
years  as  a  conveyancer  for  his  own   benefit,  but  ancer. 
with  the  knowledge  of  the  Registrar,  and  without 
any  objection  on  the  part  of  the  latter,  it  was  held 
that  the  Registrar  could  not  afterwards  claim  the 
profits  (5). 

In  this  case  the  Deputy  was  said  to  have  searched  Deputy 
the  title  for   the    parties,  and   not  to  have  given  ^count*  to 


to  the  Registrar  credit  for  the  search,  or  made  any  Registrar 

"fot*  fp€S  CI 

charge  for  it  to  the  parties.  The  Registrar  not  office. 
appearing  to  have  been  aware  of  this  practice,  the 
Deputy  was  held  chargeable  with  the  ordinary 
search  fee,  as  the  Registrar's  share  of  the  trans- 
action. It  was  said  that  the  Deputy  had  not 
charged  other  parties  with  all  the  fees  which  the 
law  allowed  ;  but  the  Court  considered  him  not 
liable  to  the  Registrar  for  these  fees,  where  the 
omission  to  make  the  charge  was  not  in  view  of 
any  personal  advantage  to  the  Deputy  himself. 
The  Statute  of  Limitations  was  also  held  to 
be  no  bar  to  the  claim  of  the  Registrar  in 

(1)  1  Gal.  Rep.  96. 

(2)  Reg.  v.  Benjamin,  et  al.,  4  U.  C.  P.  179. 

(3)  Reg.  v.  McLean  cited  Ib,,  p.  188. 

(4)  s.  14. 

;5)  Smith  v.  Redford,  19  Gr.  274. 
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respect  of  these   and  other  transactions  between 
them  (1). 

A  form  of  appointment  of  Deputy  will  be  found 
in  Appendix  A. 

Deputy's  18.  Every  Deputy  Registrar  before  he  enters  en  the  execution  of 

oath  of  his  ofiice,  shall,  before  two  or  more  Justices  of  the  Peace  for  the 
office.  County  take  the  oath  or  an  oath  to  the  like  effect,  appointed  to  be 

taken  by  the  Registrar,  which  shall  be  forthwith  transmitted  in 

like  manner.     31  V.  c.  20,  s.  15. 

For  form  of  oath  see  Appendix  A. 

Registrars  19  No  Registrar  or  Deputy  Registrar  or  Clerk  in  his  office 
or  Depu-  shall,  directly  or  indirectly,  act  as  the  agent  of  any  corporation, 
ties,  &c.,  society,  company,  person  or  persons  investing  money  and  taking 
not  to  act  securities  on  real  estate  within  his  County,  nor  shall  such 
as  agents,  Registrar  or  Deputy  Registrar,  or  Clerk  in  the  office  advise, 
for^per-  for  fee  or  other  reward,  or  otherwise,  upon  titles  of  land,  or 
sous  tak-  practice  as  a  Conveyancer,  within  his  County,  nor  shall  he  carry 
ing  securi-  on  or  transact  within  the  Registry  Office  any  other  business  or 
ties  on  real  occupation  whatever,  upon  pain  of  forfeiture  of  office.  31  V.  c. 
estate,  or  20,  s.  16. 

to  titles?8  The  practice  of  Registrars,  their  deputies  and 
&c.,  in  clerks  in  taking  advantage  of  their  position,  as 
Counties,  custodians  of  documents  and  other  evidences  of 


luconven-  ^le  relating  to  land,  to  carry  on  the  business  of 
ieuceof     conveyancers  and  land  agents  for  their  own  private 

former 

system,  advantage  and  profit,  was  long  felt  to  be  not  only  an 
evil  in  itself,  in  having  a  tendency  to  interfere  with 
the  impartial  discharge  of  the  duties  attaching  to 
their  offices,  and  to  promote  litigation,  but  also 
in  the  injustice  which  such  practice  worked 
towards  the  public  generally,  and  more  particularly 
to  the  legal  profession  and  others  engaged  in  the 
occupation  of  conveyancing.  When  the  Registry 

c£aDfgen    Act  of  1865  was   before   the   Legislature   it    was 

effected  by 

the  Regis-  determined  to  remedy  this  abuse,  and  a  clause  was 

1865.°        introduced  (2)  by  which  Registrars    and    Deputy 

Registrars  were  prohibited  from   directly   or   in- 

directly acting  as  the  agent  of  any  corporation, 

society,    company,    person   or    persons    investing 

'  (l)  Ib. 
(2)  See  14. 
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money  and  taking  securities  upon  real  estate  within 
their  respective  Counties,  and  also  from  advising 
upon  titles.  The  Registrars,  their  deputies  and 
clerks  were  not,  however,  interdicted  from  acting  as 
convej'ancers,  but  were  subjected  to  the  same 
liabilities  as  Attorneys  and  Solicitors  for  neglect  or 
anskilf illness  in  assuming  that  capacity. 

The  injunction  against  acting   as    agents   andDi!Jn<>* 

.  .  .  .         ,  extend  to 

advising  upon  titles  to  land,  did  not  by  that  Act  clerks  in 
extend  to  the  clerks  in  the  Registrar's  employment,  office^7 
and  it  being  conceded  that  it  was  highly  improper 
to  permit  conveyancing  to  be  carried  on  by  those 
connected  with  Registry  offices,  a  further  amend-  » 

ment  of  the  law  was  contained  in  the  sixteenth 
section  of  the  Registry  Act  of  1868,  which  is 
identical  with  the  section  at  present  under  remark. 

It  not  unfrequently  happens  that  a  person,  who  is  Duty  of 

,      ,,•••*  Registrars 

desirous  01  obtaining  information  as  to  the  nature  un(jer  this 
and  position  of  the  title  to  a  parcel  of  land  insection- 
which  he  is  interested,  will  enquire  of  the  Regis- 
trar, his  deputy  or  clerk,  if  the  title  be  correct, 
&c.  In  such  a  case,  which  is  just  one  of  those  con- 
templated by  this  section,  no  information  or  opinion 
upon  the  subject  can  properly  be  furnished  to  him 
by  any  of  these  officials,  as  such  information  would, 
in  fact,  amount  to  an  advice  upon  the  title,  and  they 
are  restrained  from  so  doing  by  the  express  language 
of  this  section.  Their  duty  in  such  cases  is  to  de- 
cline to  accede  to  the  request  of  the  party,  and  to 
refer  him  to  this  section  in  support  of  their  refusal. 

It  is  to  be  observed  that  the  prohibition  to 
Registrars  transacting  business  other  than  that 
strictly  connected  with  the  Registry  Office,  extends 
only  to  transacting  the  same  within  the  walls  of 
his  office;  subject,  therefore,  to  the  exceptions 


48  REGISTRARS.  FCH*f-  Irr 

L       §!"• 

enumerated  in  this  section,  he  is  at  liberty  to 
engage  in  other  employments  outside  of  his  office, 
provided  that  the  duties  of  his  position  are  not 
affected  thereby. 
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CHAPTER  IV. 

DUTIES  OF  REGISTRARS. 

§20.  Residence  of  Registrars. 

§21.  Removal  for  misconduct.     Liability  of  Registrar,  and  of 

Deputy  executing  office. 

§22.  Hours  of  attendance  at  office.     Holidays. 
§23.  Registrars  to  make  scorches  and  abstracts,  on  certain 

conditions,   to   exhibit   originals   of   instruments,    to 

certify  copies,  etc. 
JJ2-JL  Registrars  to  have  a  Seal  of  Office,  and  for  what  purposes. 

Not  bound  to  produce  any  papers,  except  on  order  of 

a  Judge. 

20.  Every  Registrar  shall  reside  within  ten  miles  of  his  oflice,  Resjcjence 
and  shall  keep  his  office  :it  tho  place  named  in  his  commission,  or  of  Regj8_ 
otherwise  as  appointed  by  the  Lieutenant-Governor  in  Council,  trarg  ° 
or  by  any  Act  in  force  respecting  the  same.     31  V.  c.  20.  s.  17. 

Under  the  Registry  Act  of  1795  (1)  the  place  of  Residence 
residence  was  to  be  assigned  in  the  appointment. 


This  was  alleged  to  be  on  the  ground  that,  as  the  Ac*  of 
population  of  the  country  might  not,  at  the  date  ot 
the  passage  of  the  Act,  admit  of  a  separate  Regis- 
trar to  be  appointed  to  every  office,  a  Registrar 
mi'jjht  perform  the  duties  appertaining  to  more 
than  one  office.  By  the  Registry  Act  of  1846  (2)  Registry 
a  Registrar  was  appointed  for  each  County,  and 
was  required  to  keep  his  office  at  the  place  named 
in  his  commissioner  at  some  other  place  as  should 
be  designated  by  proclamation;  and  that  should  he 
cease  to  reside  within  the  limits  of  his  Count}',  he 
would  become  liable  to  removal  from  office  (3). 

(1)  Sec.  1. 

(2)  Sec.  4. 

(3)  Sec  20. 
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The  section  now  under  consideration  was  first 
enacted  by  the  Registry  Act  of  1865  (1),  and  has 
not  been  altered  since  the  passage  of  that  statute. 
This  section  must  be  read  in  connection  with 
section  4  ante,  authorizing  the  Lieutenant-Gov- 
ernor in  Council,  in  c«se  it  appears  that  the  Reg- 
istry Office  is  inconveniently  situated,  to  order, 
by  proclamation  the  removal  of  the  Registry 
Office  to  any  other  place  within  the  County  or  Rid- 
ing. If,  upon  such  removal  taking  place,  the  local- 
ity to  which  such  Registry  office  would  be  moved 
should  be  distant  more  than  ten  miles  from  the 
residence  of  the  Registrar,  he  would  be  obliged  to 
remove  his  residence  to  within  that  limit  (2). 

21.  If  the  Begistrar  in  auy  manner  misconducts  himself  in 
his  office,  or  neglects  to  perform  his  duty  in  every  respect,  as 
required  of  him  by  this  Act,  or  commits  or  suffers  to  be  committed 
any  undue  or  fraudulent  practice  in  the  execution  thereof,  then 
such  Registrar  may,  at  the  discretion  of  the  Lieutenaut-Governor 
in  Council,  he  dismissed,  and  he  shall,  moreover,  together  with 
his  sureties,  so  far  as  their  covenants  extend,  be  liable  to  pay  all 
damages,  with  full  costs  of  suit,  to  any  person  injured  thereby,  to 
be  recovered  by  action  in  any  of  Her  Majesty's  Superior  Courts  of 
Eecord;  and  any  Deputy  executing  the  office  of  Registrar  during 
any  vacancy  by  death,  resignation  or  forfeiture  of  the  Registrar, 
shall,  together  with  the  sureties  of  the  Registrar,  as  far  as  their 
covenants  extend,  be  for  the  same  cause,  and  in  like  manner  liable 
as  the  Registrar  and  his  sureties  are  in  this  section  declared  to  be 
liable.  31  V.  c.  20,  s.  18. 

Under  the  Registry  Act  of  1795  (3),  and  until 
Registry  modified  by  the  Registry  Act  of  1865,  the  penalty 
attaching  to  the  Registrar  upon  being  convicted  of 
non  performance  or  omission  of  any  duty  devolving 
upon,  or  of  any  undue  or  fraudulent  practice  in 
the  execution  of,  his  office  was  a  forfeiture  of  office, 
and  a  liability  to  pay  treble  damages  with  full  costs 
of  suit,  to  any  person  aggrieved  thereby,  who  should 
sue  therefor. 

(1)  Sec.  15. 

(2)  Frazerv.  Municipality  of  Stormont,  10  U.  C.  R  ,  286 

(3)  Sec.  10. 
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An  action  having  been  instituted    against   thef:onvic' 

0  "  tion  pre- 

clefendant,  as  Registrar,  to  recover  treble  damages  cedent  to 


under  that  statute,  it  was  held  to  be  a  condition 
precedent  to  the  right  of  the  plaintiff  to  bring  the  ages. 
action  under  the  10th  section  of  that  statute,  that 
the  Registrar  should  have  been  previously  convict- 
edand,  that  as  he  had  not  been  so  convicted,  no 
cause  of  action  had  accrued  to  the  plaintiff  (1). 
It  was,  however,  held  in  that  case  that  such  non- 
conviction  would  not  be  a  bar  to  the  plaintiff's 
right  of  action  against  the  Registrar  under  any 
other  section. 

Upon  the  refusal  of  the  Registrar  to  discharge  ajyianda- 
dutv   appertaining  to  the  execution  of  his  office,  mus  the 

0  proper 

the  proper  remedy  is  to  be  sought  for  by  manda-  remedy. 
mus  (2). 

A  Registrar  having  delivered  an  abstract  in- 
sufficiently certified  to  according  to  the  statute, 
a  mandamus  was  granted  against  him  to  deliver  a 
proper  abstract  and  certificate  (3). 

A   Registrar   having    given    to    an    intending  Purcbftger 
purchaser  an  abstract  of  title  which,  by  mistake,  aware  of 
omitted  an  outstanding  mortgage;  it  was  held,  that°^^ct 
a   purchaser   who   had   notice   of    such    omitted  cannot 
mortgage  could  not  prefer  any  claim  against    the  damages 
Registrar,  in  respect  to  payments  made  upon  such  ansing 
mortgage  by  the  purchaser  after  the  acquisition  of  quent  to 
such    notice;    and  the  Registrar,    on  finding  hisuotlce> 
mistake,    having     bought    up     the     outstanding 
mortgage,  in  order  to  protect  himself,  was  held 
entitled  to  foreclose  it  (4). 

(1)  Hamilton  v.  Lyons,  5  0.  S.  503. 

(2)  Rex  v.   Collector   of  Liverpool,  2   M.   <fe   S.,  223  ;  Beg.  v. 
Arnand,  9  Q.  B.  806  ;  Beg.  v.  Commr.  of  Excise,  9  Jurist,  618  ;  ex 
parte  Irving,  7  Q.  B.,  156,  S.  C.  19  L.  J.,  Q.  B.  (N.S.),  537  ;  in 
re  Bidout,  2  U.  C.  P.  477. 

(3)  In  re  Begistrar  of  Carleton,  1'2  U.  C.  P.,  225. 

(4)  Brega  v.  Dickey,  16  Gr.,  494. 
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As  the  Registrar  is  a  public  officer,  it  will  be 
presumed  that  he  properly  discharges  his  duty, 
according  to  the  maxim  —  "  Omne  presumitur 
solcmniter  esse  a  eta"  (1)  ;  but  this  presumption  is 
open  to  rebuttal  (2). 

Hours  of  22.  The  Kegistrar  or  his  Deputy  shall,  for  the  discharge  of  all 
attend-  duties  belonging  to  the  said  office,  attend  at  his  office  from  the 
ance  at  hour  of  ten  in  the  forenoon  until  four  in  the  afternoon,  every  day 
office.  in  the  year,  holidays  excepted,  and  no  instrument  shall  be  register- 
Holidays.  e(l  b.Y  him  on  anv  holiday,  nor  shall  any  instrument  be  received  for 

registration  by  him  except  within  the  hours  above  named.     See  39 

V.,  c.  25,  s.  1  ;  39  V.,  c.  7,  s.  2.     Sched.  B. 

Holidays       The  hours  of  attendance  at  the  office,  and.  the 

and  hours 

of  attend-  holidays  allowed  to  Begistrars,  have  varied  from 


deiCeRegis-  ^me  to  t"ne-     Originally  the  Registrar   was   re- 

try Act  of  quired  to  attend  every  day  between  the  hours  of  9 

a.m.  and  1  p.m.,  except  upon  Sundays,  and  during 

the  first  week  in  June,  the  last  week  in  December, 

and  the  last  week  of  the  Holy  Passion  (3).     This 

Act"?7    was  altered  ty  tne  next  Registry  Act    (4),  which 

1846.         required  the  attendance  to  be  daily    between    10 

a.m.  and  3  p.m..  except  upon  Sundays,  Christmas 

Day    and    Good    Friday.     The     Registrars     not 

appearing  to  relish  such  close  confinement,  it  was 

i87ViC'i3'  enactecl  by  16  Vic->  c-  187'  s-  13'  tbat'  in  addition  to 
Sunday,  the  following  holidays  should  be  allowed  in 
the  Registry  Offices,  namely  :  Christmas,  New 
Year's  Day.  Good  Friday,  Ash  Wednesday,  Easter 
Monday  and  the  Queen's  Birthday;  to  which  was 

Eeg.  Act  added  every  day  appointed  as  a  fast-day  or  holiday 
by  the  Governor's  proclamation  (5).  No  alteration 
was  made  either  in  the  hours  of  attendance,  or  the 
holidays,  appointed  until  the  year  1876,  when  Ash 
Wednesday  was  removed  from  the  list.  By  way 

(1)  Abbott  v.  Geraghty,  4,  Ir.  Ch.,  )5. 

(2)  In  re  Monsell,  2  Ir.  Jur.  (N.S.)  66  ;  Jack  d.  Bennick  vs.  Arm- 
strong, 1  H.  &  B.,  727. 

(3)  Begistry  Act  of  1795,  s.  8. 

(4)  Begistry  Act  of  1846,  s.  15." 

(5)  Begistry  Act  of  1865,  &.  17. 
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of  compensation,  however,  the  Registrar  was  author- 
ized to  close  his  office  on  any  day  appointed  as  a 
holiday  by  proclamation  of  the  Governor-General. 
By  an  Act  passed  in  that  year  (1),  the  provisions 
in  force  up  to  that  time  were  repealed,  and  it  was  39  Vic.,  c. 
enacted  that  the  hours  of  attendance  should   be'25' 
between  10  a.m.  and  4   p.m.,    and    the    holidays 
reduced  to  Sunday,  New  Year's  Day,  Good  Friday, 
the  Queen's  Birthday,  Christmas  Day,  and  any  day 
appointed    by    the    Lieutenant    Governor     as    a 
general    fast-day    or    holiday    in    Ontario.      The^nn0ef' 
word  "holiday"  includes  Sundays,  New  Year's  Day,  "Ho'i- 
Good  Friday,  Easter  Monday  and  Christmas  Day,  day-' 
the    days    appointed   for   the    celebration    of    the 
Birthday    of   Her    Majesty,    and    of     Her    Royal 
Successors,  and  any  day  appointed  by  proclama- 
tion   of    the    Governor-General     or     Lieutenant- 
Governor  as  a  public  holiday,  or  for  a  General  Fast 

or  Thanksgiving  (2). 

...  T        .   ,  ,  .  .  .         .  ,    •    Mail  mat- 

Lnder  the  concluding  words  of  tins  section  it  is  ter  caimot 


submitted,  that  instruments,  forwarded  by  mail  tob«  re 

ed  except 

the  Registrar,  cannot  be  received  by  him  from,  or  during  of- 
be  taken  out  of  the  Post  Office,  after  office  ^^urs 
hours,  nor  on  the  holidays  referred  to.  working 

days 

23.  The  Registrar  shall,  when  required,  and  upon  being  tender-  ne"(,istrar 
ed  the  legrtl  fees  for  HO  doing,  make  searches  and  furnish  copies  and  ^o  majce 
abstracts  of  or  concerning  all  instruments  or  memorials  registered,  searc'}ies 
mentioning  any  lot  of  land  as  described  in  the  patent  thereof  from  an'j  a^_ 
the  Crown,  or  any  lot,  described  by  number  or  letter  on  any  regis-  ^racts  on 
tered  map  or  plan,  subsequent  to  the  registration  of  such  map  or  (.g^in 
plan,  or  any  part  of  a  lot  where  the  same  is  clearly  described  and  eolu]i- 
can  be  identified  in  connection  with  the  claim   of  title,   or  has^ons 
been  ascertained  by  actual  survey  ;  and   of  and  concerning    all 
wills,  deeds,  orders,  or  other  instruments  recorded,  as  may  be 
requested  uf  him  in  writing,  if  a  writing  is  demanded  by   the  To  exhibit 
Registrar  ;  and  he  shall  exhibit  the  original  registered  instrument,  originals 
and  also  the  books  of  the  office  relating  thereto  when  the   party  Of  instru- 
desires  to  make  a  personal  inspection  thereof,    and    shall    give  ments.etc. 
certificates  of  -all  copies  and  extracts  under  his  hand  of  and  con-  ^Q  certjfv 
.cerning  the  parties  to  any  of  such  documents,  or  of  the  witnesses  CODjes  e^ 
(4)  39  Vic.,  c.  25. 
'(1)  Eev.  Stat.  (Ont.),  c.  1,  s.  8,  s.s.  16. 
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to  the  same,  or  any  other  particulars  which  may  be  required,  but 
no  Registrar  shall  allow  any  such  book  or  instrument  to  be  taken 
out  of  his  possession  or  custody.  3  V.,  c.  20,  s.  20. 

Fees  must      The  Registrar  cannot  be  compelled  to  perform 
cd,  the  duties  imposed  on  him  by  this  section,  unless 

and  re-      j^  ^  required  and  be  tendered   his   lawful   fees. 

quest 

made  in     The  requisition  must  also  be  in  writing  if  he  should 


demand  it.     See  Appendix  A. 

Under  Under  the  Registry  Act  of  1846  (.1),  correspond- 

fgAg^g0*  ing  somewhat  to  this   section,  but  containing  no 

istrar        provision  for  the  exhibition  of  the  office  books  to 

fusYin-6"    the  party  desiring  to  personally  inspect  the  same, 

spectionof  ^  was  decided,  that  the  Registrar  Was  justified  in 

refusing  to  allow  such  party  to  inspect  the  Index 

book,  and  the  Registry  book  of  judgments  ;  and  a 

rule  nisi  for  mandamus  to  compel  him  to  grant 

such  inspection  was  discharged  (2). 

Personal        The  privilege  of  personal  inspection  of  the  books 
rantedb  of  the  office  was  first  accorded  by  the  Registry  Act 


Reg.Actofof  1865  (3). 

Registrar       It  will  be  seen  from  the  language  of  this  section 
should       that  the  Registrar  is  the  proper  person  to  make 

S6?cH*CIl»  t  mi  • 

the  required  searches.     The  right  to  search  cannot 

be  claimed  by  the  applicant.     All  that  the  latter  is 

Applicant  entitled  to,  is  to  have  a  personal  inspection  of  the 

personal  °  original  registered    instruments,  and    the  several 

inspection  DOOks  of  office  relating  thereto,  and  the  Registrar 

giuaisandis  required  to  submit  such  instruments  and  books 

b°<)ksof     of  office  to  the  applicant  for  the  latter's  inspection 

(4).     In  this  case  Gait,  J.,  remarks,   "  I  can  find 

Gait  J.      n°  authority  for  saying  that  any  other  person  has 

a  right,  himself,  to  make  searches  and  inspect  the 

registry   books"  (5).     This  remark  of  the  learned 

(1)  Sec.  15,  latter  part. 

(2)  In  re  Webster  v.  Registrar  of  Brant,  18  U:  C.  R.  87. 

(3)  Sec.  18. 

(4)  Ross  v.  McLay,  26  U.  C.  P.,  190. 

(5)  Ib.,  p.  105. 
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Judge,  so  far  as  it  relates  to  inspection  by  the 
applicant,  appears  to  be  in  conflict  with  other  pas- 
sages where  he  expressly  admits  the  right  of  the 
applicant  to  inspect  the  registry  books.     It  is  sub- aPPh^s 
mitted,  that  the  learned  Judge's  denial  of  the  right  searches 
of  the  applicant  to  make  searches  has  reference  to  ^j °"Sh~u- 
searches  for  original  instruments  only,  and  not  to  ments. 
searches  in  the  abstract  index  and  registry  books, 
which  he  could  hardly,avoid  making,  when  he  has 
the  right  of  personally  inspecting  them. 

The  abstract  must  be  certified  to  as  containing  HOW  ab- 
all  the  registries  which  are  recorded  in  the  regis-  g}™^  ^e 
try  books  in  the  office,  against  the  parcel  of  land  in  certified, 
question.  A  certificate  upon  an  abstract  was  couched 
in  the  following  terms:  "I  hereby  certify  that  the 
above  conveyances  appear  of  record/'  The  abstract 
was  held  not  to  be  in  compliance  with  the  provisions 
of  the  statute,  Con.  Stat.  U.  C.,  c.  89.  s.  67,  (similar 
in  this  respect  to  the  present  section),  it  not  being 
certified  to  as  containing  ALL  the  registries  which 
were  on  record  in  the  office  upon  the  lot,  and  a  man- 
damus wasgranted  to  compel  the  Eegistrar  to  deliver 
a  proper  certificate  (1).  The  Eegistrar  is  liable  to  an 
action  if  he  omit  to  mention  any  registered  instru- 
ment in  the  abstract  (2).  A  certificate,  purporting  to 
show  the  registered  conveyances  of  land  from  the 
County  Registrar's  office,  under  the  hand  of  the  Dep- 
uty Registrar,  was  held  not  to  be  admissible  evi- 
dence of  the  title,  under  Stat.  13  &  14  Yic.  cap.  19, 
sec.  4  (3). 

An  abstract  of  the  registries  upon  a  certain  lot.  Abstract 
mentioning  a  patent,  was  held  clearly  not  sufficient  ^ceof 

patent. 

(1)  In  re  Registrar  of  Carlson,  12  U.  C.  P.,  225. 

(2)  Harrison  v.  Brega,  20  U.  C.  11.,  324,     See  Brega  v.  Dickey, 
16  Gt.,  494. 

(3)  Gamble  •/.  McKay,  7  U.  C.  P.,  319. 
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evidence  of  the  patent  without  producing  an  exem- 
plification thereof  (4). 
Is  abstract      Qucjere  if  an  abstract  is  admissible  evidence  at  all, 

admissible        * 

evidence?  if  objected  to  ?    (3). 

Abstract        Where  a  Township  lot  has  been  originally  pat- 
confined    ented  by  the  Crown  in  halves,  and  the  title  to  each 
to  part  of  nag  continued  separate,  the  Registrar  must,  upon 
sired.        application,  furnish  an  extract  of  conveyances  re- 
lating to  either  half  desired.     He  cannot   furnish 
and  charge  for  extracts  of  conveyances  relating  to 
the  other  half  exclusively  (6).     Certificates  under 
this  section   are  not  required  to  be  under  the  seal 
of  office,  unless  upon  request,  as  provided  in  sec- 
tion 24  post. 

The  form  of   certificate  verifying  the    copies  in 
accordance  with  the  requirements  of  this  section 
"  will  be  found  in  appendix  A-. 

Registrar          24.  Every  Registrar  under  this  Act  shall  have  a  seal  of  office, 
to  have  a    to  be  approved  of  by  the  Inspector,  and  on  request  of  any  person 
seal  of  of-  or  persons,  body  corporate  or  otherwise,  shall  furnish   an  exem- 
fice,  and     pliticatioii  or  certified  copy  under  his  hand  and  seal  of  office,  of 
for  what     any  instrument   or  memorial  deposited,  registered  or  filed,  and 
purposes,    kept  in  his  office  as  such  Registrar,  which  exemplification  or  cer- 
tified copy  shall  be   received  as  prima  facie  evidence   in  everv 
Court  of  Law  or  Equity  in  Ontario,  in  the  same  manner  <uul  with 
the  same  effect  as  if  the  original  thereof,  in  his  office,   was  pn>- 
Not  bound  duced  ;  and  no  Registrar  or  Deputy  Registrar  shall  be  required  to 
to  produce  produce  any  paper  in  his  custody  as  such  Registrar  or  Deputy 
any  papers  Registrar,  unless  ordered  by  a  Judge  of  someone  of  the  Courts 
except  on   of  Ontario,  which  order  shall  be  produced  to  the  officer  issuing 
order  of      the  subpoena-requiring  such  production,  and  shall  be  by  him  noted 
a  Judge,     in  the  margin  of  such  subpoena,  and  signed  by  such  officer.     31  V., 
c.  20,  s.  20.     See  also  Rev.  Stat.,  c.  62,  s.  45" 

Duty  of  Under  this  section  it  is  the  Registar's  duty,  upon 
Registrar.  request  of  the  person  requiring  it,  to  furnish 
exemplifications  and  certified  copies  of  instru- 
ments deposited,  registered,  filed  or  kept  in  his 
office,  while  the  previous  section  simply  refers  to 
copies  and  extracts  under  his  hand. 

(4)  Reed  et  ux.  v.  Ranks,  10  U.  C.  P.,  202. 

(5)  Ib. 

(6)  Hope  v.  Ferguson,  17  U.  C.  R.,  219. 
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It  is  stated  in  this  section  that  the  e 
tion  and  certified  copies,  under  the  hand  and  seal.tc.,  is 
of  office  of  the  Registrar,  are  receivable  as  pninn  j^'evi- 
Jacie  evidence  in  every  Court  of  Law  and  Equity  den«e. 
in  the  same  manner,  and  to  the  same  effect,  as  if 
the  original  instrument  in  his  office  were  produced, 
But  this  is  to  be  taken  subject  to  the  forty  sixth 
section  of  the  Evidence  Act  (1),  which  is  in  the 
following  terms  : 

46.  In  any  action  at  Law,   or  suit  in  Equity,  Certified 
where,  but  for  this  Act,  or  "The  R  >gistry  Act."  it  registered 
would  be  necessary  to  produce  and  prove  any  orig-  lr  ^™" 
inal  instrument  which  has  been  registered  in  order  may  be 
to   establish    such    instrument    and  the  contents 


thereof,  the  party  intending  to  prove  any  such  origi-  originals, 
nal  instrument  may  give  notice  to  the  opposite  party  notice. 
ten  days  at  least  before  the  trial,  or  other  proceed- 
ing in   which  the  said   proof  is   intended    to   be 
adduced,  that  he  intends,  at  the  said  trial,  or  other 
proceeding  to  give  in  evidence,  as  proof  of  such 
original  instrument,  a  copy  thereof  certified  by  the 
Registrar,   under  his  hand  and   seal  of  office,  and 
in  every  such  case  the  copy  so  certified  shall  be 
sufficient  evidence  of  the  original  instrument,  and 
of   its    validity    and   contents,     unless    the    party  Excep- 
receiving  such  notice  within  four  days  after  such 
^eceipt,  gives  notice  that  he  disputes  the  validity 
of  such  original  instrument,    in   which  case  the 
costs  of  producing  and  proving  such  original  may  Costs  in 
be  ordered  by  the  Court  or   Judge  to  be  paid  by  such  cases. 
any  or  either  of  the  parties  as  may  be  deemed 
right.     31  V.,  c.  20,  ss.  49  &  51. 

A  form  of  the  notice  of  intention  to  use  copies  Form  of 
will  be  found  in  Appendix  A.  notice. 

(1)  Rev.  Stat.  (Ont.),  cap.  62      See  Reg.  Act  of  1865,  s  52,  and 
Reg.  Act  of  1868,  s.s.  49  &  51 
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Certified        ^  certified  copy  of   a  memorial  is  evidence  o 
memorial  the  fact  of  registration  (1).     If  the  contents  were 
evidence    ^   ^e   prOved  for  any  other  purpose  than  that  of 

of  its  re- 

gistration.  registration,  it  was  formerly  held  that  such  certi- 

Formeriy  jje(j  COpy  was  insufficient  and  the  memorial  itself 

deuce  of    should  be  product- d  (2).     The  trustees  of  a  congre- 

any  other  ga^on   having  hrought   ejectment   to  recover  the 

parsonage  property,  and  proving  a  search  for,  and 

loss  of,  the  deed  from  the  patentee  to  them,  it  was 

held  that  the  copy  of  the  memorial  certified  by  the 

Registrar,  in  conjunction  with  the  evidence  of  the 

attesting  witness  to  the  deed   and  memorial,  was 

sufficient  secondary  evidence  (8). 

Written  The  request  should  be  in  writing.  See  form  in 
request.  , .  . 

Appendix  A. 

Order  ob-  The  order  mentioned  in  this  section  is  obtained 
part!  ex  purte  (4).  The  party  applying  for  the  order 

should,  in  his  affidavit,  satisfy  the  Judge  that 
ofaffi-  there  are  good  grounds  for  the  production  of  the 
davit.  original  instrument  instead  of  using  a  certified 

copy,  where  such  copy  would  be  evidence.  The 
Order  Judge's  order  must  not  only  be  produced  to  the 
filed.  G  officer  issuing  the  subpoena,  but  it  must  also  be 

filed  with  him  (5,). 

Snbprrna  It  is  furthermore  essential  that  the  writ  of 
conform  to  subpoena  should  be  made  to  conform  with  the 
tiie  order,  description  of  the  document  or  documents  referred 

to  in  the  order  (6). 

F£r!n  ?f  Forms  of  the  affidavit,  order,  and  memorandum 
affidavit. 

(1)  Hobhonse  v.  Hamilton,  1  S.  &  L.,  207  ;  Doc  d.   Pi-inn.-  v 
Girty,  9  U.  C.  K.,  41.     Doe  d.  Brennan  v.  O'Xt-il,  4  U.  C.  11  ,  8. 

(2)  Ib. 

(3)  Trustees  Ainleyville  W.  M.  Church  v.  Grower.   2:!  U.  C.  P., 
533.     For  a  learned  and  exhaustive  essay   ou  Memorials  as  Evi- 
dence, see  Leith's  Ivenl  Prop.,  p.  4'27.  et  PC<}. 

(4)  See  Harris  v.  Barber,  25  L    J  ,   Q.  B.,  1)8  ;  Eeadman  T. 
Bower.  1  Jur.  N.  S.  H)3'2. 

(r.)  Reg.-Gen.,  H.  T.  1856,  No.  31. 
(C)  Iteg.  Gen.  H.  T.,  1856,  No.  31. 
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S'-i4.         J 

upon  the  subpoena,  &c.,  are  contained  in  Appen- 
dix A. 

It  seems  that  an  attachment  will  not  be  "ranted  Where  a*- 

tachment 

against  the  Registrar  for  not  personally  attending  for  non- 
upon  the  subposna,  unless  it  can  be  satifactorily^nc?8n 
shewn    that,  at    the    time    of  the    service    of   therefused- 
subpcena,    he    was    informed    that    his   personal 
attendance  was  necessary  (1). 

A  Deputy  Registrar  or  Clerk   in   the   Registry  Deputy 
Office  cannot  bring  any  registered  document  into 
Court  upon  a  subposna,  without  obtaining  the  pre- doca" 

ments 

vious  permiss  on  of  the  Registrar;  as  such  docu- with  Reg- 
ments  are  not  deemed  sufficiently  in  the  possession  "^"is- 
of  such  Deputy  Registiar  or  Clerk  (2).  sion. 

The  Registrar  being  a  Public  Officer  having 
charge  of  documents  for  which  he  is  responsible, 
and  attending  as  a  witness  in  his  public  capacity  in 
relation  to  matters  connected  with  his  office,  will 
doubtless  be  allowed  a  witness  fee  of  four  dollars  Fees  'or 

attend- 

per  diem,  besides  mileage,  his  position  being  ance. 
analogous  to  that  of  a  Registrar  of  the  Surrogate 
Court  (3).  Vankoughnet  C.  in  his  judgment  in  that 
case  referred  to  the  fact  that  Richards  C.  J.  ordered 
four  dollars  to  be  taxed  to  a  Clerk  of  the  Assize 
who  attended  to  give  evidence  in  that  capacity  as  a 
witness.  It  is  the  general  practice  to  allow  four 
dollars  per  diem  in  addition  to  mileage,  to  be  taxed  Addition 
as  witness  fees  to  a  Registrar,  attending  with 
documents  in  his  custody.  In  order  to  remove  any 
doubt  upon  the  point,  it  would  doubless  be  more 
satisfactory  if  the  tariff  were  amended  so  as  to 
allow  this  fee  in  express  terms. 

(1)  B  -niictt  v   Jom>s,  2  Chit.  Rep.  4«3. 

(2)  Tln.Mihill  v.  Thornhill,  2  Juc.  &  W..  347:  Austen  v  Evans 
9  D.)WI.  4'K  2  M.  &  a.,  4n:5. 

(.'!)  Re  Nelson  v  Chan.  Cham.,  R.  252  ;  sue  7  U.  C,  L.  J.  (N.  S.), 
145. 


60  DUTIES    OF    REGISTRARS. 

Sz. 

The  duties  imposed  upon  Registrars  are  not  by 
any  means  summed  up  or  comprised  within  the  20th 
and  four  following  sections  ;  other  dutiqs  are  referred 
to  throughout  the  Act;  and  in  addition  thereto,  he  is 
required  to  perform  many  other  matters  devolving 
upon  him  under  certain  statutes  which  are  enum- 
erated in  Appendix  B,  to.  which  the  reader  is  refur- 
ed.  A  Registrar  who  refuses  to  deliver  up  a  deed 


tered  in-    registered  in  his  office,  upon  the  ground  that  the 

strumeut 

to  the       fees  lor  registration  have  not  been  paid,  may  be 

entitled  compelled  to  do  so  by  mandamus  (i).  He  can 
thereto,  decline  to  receive  the  deed  for  Registry,  unless  the 
for  his  fees  are  paid  to  him  (2);  but,  having  received  it 
fees.  without  fees,  he  must  deliver  it  to  the  party  entitled 
thereto,  and  sue  for  his  fees. 

(1)  Doutre  vs.  Gagnon,  13  L,  C.  J  303. 

(2)  Sec  96  post. 


CHAPTER  V. 

BOOKS  OF  OFFICE. 

§25.  Connty  Treasurer  to  provide  proper  books,  on«i  for  each 
locality  in  the  County.  (I  in  ral  R'  gKtrv  Cooks  for 
the  wiio'e  Counlv,  anil  fur  what  pui  (>  i.se.;.  M«;w 
hooks  to  be,  furtii-iii'.l  win  11  i-pq, ;j;v, i. 

§26.  If  the  I  roii-nn  r  iir.-''-  '•(.-  to  ,  ;.>v,ii<!  Ui..ks. 

§27.  County  .)inl.vc  or  Warden  !.«<•:':  y  iu.,.1  •«. 

§28    When  any  pl.n-.-  is  si  p-iraied  frun  a.  CO.IL!  v,  ordela/'hed 

from  (IMC  f'omiry  ;illd  attached  lo  a::olh-i:,  ci!i:iin 
books,  etc.,  to  l,o  tnm-fei  red.  Sta(<  Jtn 'ii  r.  to  lie  fur- 
nished from  ^uuiiMl  itogistry  0>>ok.  l)nt.>  of  U>^is- 
tnir  it cri\  ini?  1  hi:  f-iiino.. 

§2!).    IVn.'iity  on  H;  .'riKtiMf  refiioinp;  io  m-ila1  sndi  t'.Misfer.  etc.  * 

§;JO.  liouisti-ii.r  I'cnioviul  <»r  rt^ii'iiin^  to  (icavi-r  up  in'oks,  etc. 
Proccciliii'/s!  in  ciiso  <>f  ?-i'fus:il. 

§31.  Hef^istr.-irs  receiving  oiifjinul  memorials,  etc.,  from  an- 
otiji  r  County. 

§32.  When  any  hook  hecomos  unfit  f'>r  furtlier  uso,  copy  to 
he  rriiiile.  Oi-:'.'inal  to  he  preserved.  l\''}iaii's  of 

hooks,    map:',    etc. 

§33.  Kadi  Registrar  to  make  an  ahstract  index  to  lots.     What 

it  s^iiall  contain. 

§31.   Also  an  alphabetic,  il  index  of  narnos  for  eaeh  lorality. 
§35.  Indf-xc's   to  ho  completed  as  to  registrations  hefoie  the 

passing  of  this  Act. 

25.  Tho  Treasurer  of  the  County  or  C:ty  shall  provide  a  fit  couilt,y 
and  props'-  Registry  Uook  for  each  Townsiiip,  n-pnte.d  Township,  'Preasorer 
City,  Town,  and    incorporated  Village,  the   iimits  \viieri(f  ai'e  t()  pr,,vije 
de;ined  by  law,  and  all  index  and  other  books   re<|iu:od  forth'   ,,,.(lT,(,r 
business  of  the  said  office  ;  and  all  such  Registry  Hooks  t<huU  he   ,..   \.a  nr.0 

i  *>iii-i  *  ii  •  IHM '  JUS  U*1W 

as  nearly  as  may  be  of  the  like  si/.e  and  descnpiion   as  tho^e  for  ,..u.j1 
heretofore  furnished,  and  shall  continue  to  he  of  one  uniform  |,,(.aiit,v  in 
size  or  nearly  so;  and  from  the  time  such  books  are  co  pr»\id«d  f}ie' 
and  received  at  the  Registry  Office,  the  person  who  holds  »1)(1  ('oUntv 
executes  the  office  of  Registrar,  shall  k-'op  and  cause  to  be  used 
for  that  purpose,  a  separate  Registry  Book  for  and  (if  eaeh  Town- 
ship.  reputed    'Township,  City,  Town,  and  incorporated   Village.  General 
the  limits  whereof  are  defined  by  law,  witlun  -the  County,  for  Registry 
which  he  holds   ollice ;  and  he  shall   also  k«'cp  imd  cause  to  he  Book  for 
used  for  that   purpose   a  general    Registry  Look   for    the   whole  the  whole 
County,  in  which  shall  he  recorded  -ill  wills  and  instruments  in  County, 
which  there  is  a  general  devise,  conveyance  or  power  uiT<  cling  »»J  f('r 
lands  without  local  description,  and  in  which  book  an  alphabet;-  what  pur- 
ical  index  of  the  names  of  all  the  parties  mentioned  by  name  in  poses, 
such  instrument  shall  also  be  kept ,   and  whenever  any  Registrar 
requires  a  new  Registry  Book,  or   any  other  book  for  the  use  of  New  books 
his  office,  the  same  shall,  on  his  application  therefor,  in  writing,  to  he  pur- 
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[CHAP.  V. 

L     §15. 


chased 

-when 

jequired. 


Prior  to 
Beg.  Act 
of  1846 
only  one 
general 
Registry 
book  in 


By  that 
Act  Pro- 
vincial 
Secretary 
provided 
separate 
Registry 
Books. 


At  the  ex- 
pen  SP  of 
the  Dis- 
trict 
Council. 
By  Act  1, 
16  Vic., 
«.  187, 
•County 
Treasurer 
•euhstitut- 
•ed  for  I'ro 
vincinl 
Secretary 
and  Coun 
cils. 

General 
Registry 
Book. 


be  furnished  to  him  by  the  Treasurer,  and  all  such  books  so  fur- 
nished shall  be  paid  for  by  the  Treasurer  out  of  the  County  or  City 
funds  as  the  case  may  be  ;  and  all  such  books  so  furni.-hcd,  used 
and  kept,  shall  be  deemed  to  be  the  property  of  Her  Majesty  for 
the  use  and  benefit  of  the  public;  and  the  Inspector  s-hall  have 
power,  when,  for  the  dispatch  of  business  (he)  tinds  it  neces>ary, 
by  order,  in  writing,  to  permit  more  than  one  Registry  Book  to 
be  in  use  at  the  same  time  for  the  same  Municipality.  31  V.  c. 
20,  s.  22. 

When  Eegistry  Offices  were  originally  established 
it  was  considered  sufficient  to  have  hat  the  one 
Eegistry  Book  for  the  County  or  Biding,  in  which 
all  instruments  were  entered  consecutively  in  the 
order  received.  Inconvenience  having  arisen  from 
the  absence  of  classification  of  entries,  the  Provin- 
cial Secretary  was  subsequently  directed  to  provide 
separate  Registry  Books  for  each  Township,  re- 
put'  d  Townsb ip,  City  and  Town,  the  limits  whereof 
were  then  legally  defined  (1). 

Uniformity  in  size  was  also  directed,  the  books 
provided  prior  to  that  Act  being  of  all  sizes  and 
shapes,  without  regard  to  appearance  or  con- 
venience. The  expense  of  providing  such  books 
was  directed  to  be. defrayed  by  the  several  District 
Councils.  The  Provincial  Secretary  was  after- 
wards relieved  from  the  obligation  of  providing 
books,  that  duty  being  transferred  to  the  Treasurer 
of  the  County,  who  was  also  required  to  pay  for 
the  books  out  of  County  Funds  (-2). 

The  Eegistry  Act  of  1865  extended  the  obligation 
to  City  Treasurers,  and  included  incorporated 
villages  in  the  list  entitled  to  separate  Eegistry 
Books  (3).  The  Ei-gistrar  was  also  required  to 
keep  a  general  Eegistry  Book  for  the  whole  County, 
for  the  recording  therein  of  wills  and  instru- 
ments affecting  lands,  but  containing  no  specific  or 
local  description  which  would  enable  the  Registrar 

(1)  Reg.  Act  of  mii,  s.  22. 

(2)  in  Vio  ,  c.  187,  s.  3. 

(3)  Sec.  20. 
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Si--'        I 

to  CMP  r  tbi'Mi  in  any  b.m\  r,  ftTi'iug  !•>  :i  ]>ari  i'-i^ar 
loralitv.  This  pro'.is'.>n  \\.is  iy  i-iiactc-il  by  the 
Registry  Act  of  18(58  (1),  which  also  authorized  the 
Inspector,  wluMi  hi!  found  it  necessary  for  the 
despatch  of  business,  by  his  written  order  to  that 
effect,  to  permit  more  than  one  Registry  Book  for 
each  municipality — that  is,  for  each  locality.  The 
25th  section  is  taken  from  the  last  enactment. 

The  word  "  he"  between  the  words  "  business"  and  T.yP°- 

L'  r.i  |>  ncal 

"finds,"  in  the  third  line  from  the  bottom  ot  the  error  in 
section,  is  a  typographical  omission  in  the  Act  asse 
contained  in  the  Revised  Statutes. 

The  expression  "limits  as  defined  bylaw"  refers  "Limits  as 
to  the  limits  as  settled  by  authorized  survey,  and )a^,V'J  bjr 
also  in  some  cases  by  statute.     It  is  to  be  observed 
that  the  villages  referred  to  in  this  section  must  be 
incorporated.      As  an  incorporated  village  forms 
part  of  the  Township  in  which  it  is  situate,  instru- 
ments affecting  it  must  be  entered  in  the  Registry 
Book  for  the  Township.     Through    inadvertence, 
separate  E^gistry  Books,  having,  in  some  cases, 
oeen  kept  for  unincorporated  villages,  it  was  pro- 
vided by  the  78th  section  of  the   Registry  Act  of 
1865,  that  such  Books  should  be  taken  as  part  cf 
the  Township   Registry    Books;  and  by  the  3;)th 
section  of  the  Registry  Act  of  18:58,  it  was  enacted 
that  separate  books    for    unincorporated   villages 
should  not  be  further  used.     See  section  87  pout. 

The  absence  of  any  local  or  specific  des-ription  A.Wnceof 
of  lands  in  an  instrument  of  course  precluding  the  |.", '',''•, -'J 
Registrar  from  entering  it   in   a  book  relating  to  d  '"'•''' P- 

,  •      i          i         , • ,          • ,  .    tion  in  in- 

any    particular    locality,    it   was    essential  that  ifcatranwato, 

should  be  entered  in  some  book  expressly  intended 
for  thrt  recording  of  such  instruments  (2). 

(I)  Sec.  22. 

(8)    See  Girdiner   v.    Blesinton,   1    Ir.  Ch.    61;    Delacour    v. 
Freeman,  2  Ir.  Ch  ,  633. 
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Noohjec-  j^  was  heid  not  to  be  a  proper  objection  to  the 
win  th-it  registration  of  a  will,  that  it  afforded  no  informa- 

it  did  not  j.jon  Up0n  the  face  Of  it  as  to  what  lands  were  affected 

specifying 

lands  'de-  by  it  (1).     In  the  case  of  Robson  v.  Carpenter  (21, 

Spragge,  V.-C.,  in  his  judgment  remarks,  that  "the 
transferee  of  real  estate,  transferred  in  general 
terms,  must  at  his  peril  register  the  instrumen 
under  which  he  claims  in  the  "  city,  town,  township 
or  place,"  in  which  the  lands  lie.  Any  other  con- 
struction of  the  act  would  exempt  from  the  neces- 
sity of  registration  wills  containing  a  general  devise 
of  real  estate,  and  conveyances  conveying  real 
estate  generally.  In  trust  deeds  for  the  benefit  of 
creditors,  there  is  often  a  description  of  some  land 
witli  a  general  conveyance  of  all  other  lands,  of 
which  the  debtor  .may  be  seized.  If  a  bona  fide 
purchaser  from  the  heir  in  the  one  case,  and  from 
the  debtor  in  the  other,  were  not  protected,  the 
consequences  would  be  most  mischievous."  A 
all  lands  grant  of  all  the  grantor's  lands  in  the  County  of 

j?  a  A.,  without  mentioning  what  lands:  —  held   to  b& 

County 

without     within  the  Registry  Act  (3). 

S"ds  of  Under  the  Insolvent  Act  of  1875  (4)  and  amend- 
Assitfu-  ing  Acts,  a  copy  of  the  deed  of  assignment,  or  writ 
under  In-'  °f  attachment,  certified  by  the  respective  officers 

soivent  mentioned  therein,  is  required  to  be  forthwith  regis- 
A.et  of  i  .  , 

1875.         ttredm  every  County  registration  district  in  wmca 

the  insolvent  has  real  estate.  No  description  of  the 
lands  of  the  insolvent  is  contained  in  such  deed  or 
attachment,  other  than  the  words  "  estate  and 
effects,  real  and  personal."  Such  an  instrument 
clearly  falls  within  that  class  that  affect  lands 
Adescnp-  \yitliout  containing  local  description,  and  therefore 

lands  ie  0)  Doe  d-  Low'T'  v-  «rant  7,  U.  C.  E.,  125. 

(•£)  11  (ir.  293,  at  pp.  iiOo-HdJ. 

(3)  .Dillon  vs   CoKteHo,  cited  Jones  410. 

(4)  Sec  19. 
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are  entered  in  the  General  Registry  Book  (1).     It  is  _ 
provided  by  the  same  Actjthat  if  such  deed  or  writ  of  of  Assign- 
attachment  be  registered  in  the  Province  of  Quebec,  "jliUered 
it  should  be  accompanied  by  a  description  of  thein  Quebec, 
real  estate  belonging  to  the  insolvent,  together  with 
a  notice  of  the  transfer  of  such  deed  or  writ  of  at- 
tachment to.  the  Assignee.      By  the  sixtieth  section 
of   that  Act  the   deed   of  re-conveyance  from    theDeedof 
assignee  to  the  insolvent,  upon  the  execution  of  aance. 
deed  of  composition  and  discharge,need  not  contain 
any    farther   or  more    special  description    of   the 
effects  and  property   re-conveyed    than  is  requir- 
ed  in  the  deed  of  assignment.      There  seems  to 
be  no  valid  reason,  why  the  description  of  the  in- 
solvent's lands  should  not  accompany  the  registra- 
tion    of    the    deed     of     assignment     or    writ    of 
attachment  in  this,  as  well   as  in  the  neighbour- 
in  ^  Province.    Why  there  should  be  any  discrimina-  Sugges- 

.    tion  as  to 
tion  in  the  matter  does  not  clearly  appear.     Jt  isr<YMstry  of 

submitted  that  the  Insolvent  Act  should  be  amend-  ^^,8u°f 
ed,  so  as  to  require  the  insolvent,  upon  executing inebt. 
the  deed  of  assignment,  to  furnish  to  the  official 
assignee  a  list  of  all  real  estate  .owned  by  him,  or 
in  which  he  has  any  legal  or  equitable  interest, 
duly  sworn  to,  and  a  copy  of  such  list  duly 
certified  toby  such  assignee  should  accompany  the 
registration  of  the  deed  of  assignment.  It  is  ad- 
mitted that  it  would  be  impracticable  to  have  a 
similar  provision  in  the  case  of  a  writ  of  attach- 
ment against  an  absconding  insoKent;  yet  even 
in  such  a  case,  a  list  of  the  lands  of  the  insol- 
vent could  be  ascertained  by  the  assignee  and 
registered  by  him  in  the  proper  Piegistry  offices. 

(1)  See  remarks  of  Sugclen  C.  Battcrsby  v.  Bochford,  8  Ir.  Eq. 
284.  also  GubbinB  v.  Gubbins,  1  D.  &  M.,  IG'U  (n)  ;  Scully  v. 
Scully,  C.  &  A..77(/t). 
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f  CHAP.  \ 

§25. 


Omipsion 
to  index 
every 
name  in 
instru- 
ment. 


Every  obstacle  to  a  full  and  searching  inquiry  into 
titles  to  land  should  be  removed. 

R  \gistrars  should  be  careful  to  have  a  full 
alphabetical  index  to  the  General  Registry  Books. 
Not  only  should  the  names  of  the  p  irties  executing 
the  instruments  recorded  therein  appear  in  such 
index,  but  also  the  name  of  every  person  men- 
tioned in  the  body  of  the  instrument.  For  exam- 
ple, in  the  cise  of  a  will,  the  name  of. every  devisee 
or  other  person  taking  an  interest  thereunder  whe- 
ther beneficially,  in  trust,  or  otherwise,  should  be 
mentioned  in  the  index.  The  method  sometimes 
adopted  of  referring  to  such  parties  under  the  term 
"ct.  «/."  in  the  index,  is  not  only  a  direct  contraven- 
ioii)f  tin  require  111  >nts  of  the  statute,  but  aff>rds 
no  information  to  the  party  searching  a  title.  Any 
person,  prejudiced  by  such  a  negligent  compliance 
withthes'tatute,  would,  doubtless.,  be  entitled  to  look 

to  the  Registrar  for  compensation.     Although  the 
entitled  to  L 

the  pos-     books  ot  ottice  are  deemed  to  be  the  property  of  Her 

session  of  Majesty,  the  right  to  the  possession  of  such  15o,>k> 
Books  of  •'        J  ° 

is  vested  in  the   Registrar  virtute  ofl'u-ii.     If  such 

books  be  taken  out  of  the  possession  of  the  Regis 
trar,  either  through  force  or  IVaud,  it  will  be  neces- 
sary, in  asserting  his  right  and  claim  thereto  in  an 
action  of  replevin,  to  show  on  the  application  for 
the  writ,  that  he  holds  the  office  of  Registrar,  and 
is,  in  consequence  of  such  tenure,  entitled  to  the 
books  1.  Other  books  for  the  for  the  use  of 
Registry  offices  are  required  to  be  furnished  or 
provided,  in  addition  to  those  enumerated  in  this 
section,  under  special  statutes,  a  list  of  which 
statutes  is  contained  in  appendix  B. 


Office. 


Replevin 
thereof. 


(1)  Hammond  v.  McLny,  10  U.  C.  L.  J.  2f>9  ;   See  Hammond  T. 
McLay,  <  t.  al.,  '24  U.  C.  B.,  54  ;      ee  page  73  post. 
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Forms  of  Registrar's  requisition   and  order  ofFormof 

.IT,.,  .     .        ,    .  ,.  requisi- 

tlie  liegistrar  are  contained  in  Appendix  A.  turn,  &c. 

2U    If  the  Tiviisnrer  refuses  or  neglects  to  furnish  snch  books  If  the 
•  •within  thirty  cl.iys  after  such  application  thorefor,  the  Registrar  Treasurer 
niay  provide  tin.  same  and  recover  the  costs  therefor  from  the  neglects 
Municipality  of  the  County  or  City  so  in  default.     31  V.  c.  20,  to  provide 
8.  2.'i.  books. 

TheRegistrvActofl846containednoprovisionfor  N°  similar 

.  • "  *  clause  m 

permitting  the   Registrar  to  obtain  the  necessary  Ileg.  Act 

books,  if  the  Provincial  Secretary  should  omit  to0 
supply  them.     When   the  County  Treasurer  was 
substituted,  as  before  referred  to,  for  the  Provincial 
Secretary,  a  provision  identical  with  the  present 
.section  was  enacted  (1). 

By  the  preceding  section,  the  application  of  thewhatthe 
Registrar  is  required  to  be  in  writing,  and  should  ^llca" 
set  out  clearly  what  books  are  desired  for  the  use  should 
of  the  office.     It  is    essential  to  the  Registrar's 
ri'V't  to  provide  the  books,  and  to  recover  the  costs 
thereof  by  action  against  the  Municipality,  that  a 
demand  should  have  been  made  by  him  in  writing 
upon    the    Treasurer,    followed    by    a   refusal   or 
neglect    on    the   part    of   that    official   to  comply 
•within  thirty  days  after  such  application. 

After  the  10  Vic.,  cap.  187  came  into  force  A,  the  Applica- 
_ Registrar  of  Kent,  applied  to  G,  the  Registrar  of  Jj.0,™]1'1 
Huron,  to  order  books  for  his  office  ;  G.  ordered  the  must  pre- 
books  from  the  plaintiff  in  A's  name,  and  the  books  Of  '* 
were  charged  to  A.     Three  other  books  were  after- 
wards purchased,  which  the  plaintiff  charged  in  his 
own  account  books  to  "  The  County  of  Kent  for 
Mr.  A."     Upon  an  action  of  assumpsit  for  goods 
sold  and  delivered,  and  upon  an  account  stated, 
brought  by  the    plaintiff   against    the    Municipal 
Council  of  the  County  of  Kent,  it  was  held,  that,  as 
the  defendants  did  not  directly  or  indirectly  order 
(1)  16  Vic.,  c.  167,  s.  3. 
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the  books  from  the  plaintiff,  the  plaintiff's  case 
rested  solely  upon  the  effect  of  the  third  section  of 
that  statute  ;  and  no  proof  having  been  adduced  by 
him  of  an  application  on  the  part  of  the  Registrar. 
having  been  made  to  the  Treasurer  of  the  Muni- 
cipality for  the  required  books,  there  coull  not 
have  been  that  refusal  or  neglect  to  furnish  them 
after  application,  which  would  have  entitled  the 
Registrar  to  obtain  them  himself.  It  was  therefore 
held,  that  the  plaintiff  had  no  right  of  action 
against  the  defendants  (1). 

Begistrar  From  the  language  of  this  section  it  would 
entitled  to  appear  that  the  Registrar  is  alone  entitled  to  bring 
action tbe  an  acti°n  against  the  Municipality  so  in  default. 

County  27.  The  Judge  of  the  County  Court  or  Warden  of  the  County, 

Judge  or  or  Miiynr  of  a  City,  shall  give  a-  certificate  respecting  each 
Warden  Registry  or  other  Book,  so  furnished  or  proviled,  in  the  form  of 
to  certify  Schedule  1)  to  this  Act,  or  to  the  iiko  effect,  and  in  case  of  ro- 
books.  fusal  shall  he  liahle  to  the  same  penalties  as  are  imposed  by 
Section  thirty  of  this  Act.  31  V.  c.  20,  s.  21. 

No  mater-     rpj10  certificate  does  not  varv  substantially    in 

ml  change  *  . 

in  this       form  from  that  given  by  the  Provincial   Secretary 

j^Art®6 after  the  Registry  Act  of  1846  came  into  force  and 

of  isk     until  the  10  Vic.,  cap.  187.     This  latter  Act  re- 

16  Vic.,     quired  (-2)  the  certificate  to  be  given  by  the  Judge 

of  the  County  Court  ot  the  County  in  which  the 

Reg  Act    Registry  Office  was  situated.     The  Registry  Act  of 

cf  1865      1855  (3)  extended  the  authority    to   certify    such 

books  ti>  the  Warden  of  the  County,  and  the  same 

authority  was  afterwards  granted  to  the  Mayor  of  a 

Keg.  Act    City  by  the  Registry  Act  of  18fH  (4),  which    also 
of  1808.  .  .  ....  .  r  i  i     • 

subjected  these  oujcials  to  a  penalty  m  case  ot  their 

refusal  to  comply  with  this  section.     By  reference 
Penalty      to  Section  30  post,  it  wiil  be  seen  that  the  penalty 

(!)  Read  v.  Municipal  Council  of  Kent ;  13  U.  C.  11.  572. 

(-2,  SreH. 
(:!)  See  -22. 
l    Seo  24. 
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§  -8.    J 

is  a  fine  not  exceeding  two  thousand  dollars,  and  »Jde^sec. 
imprisonment  in  addition,  in  the  discretion  of  the 
Court,  for  a  term  not  exceeding  one  year. 

28.  When    any  County,   City,  Town,   incorporated   Village,  Provision 
Township,  reputed  Township,  or  place  making  part  cf  a  County  whore  any 
wherein  a  sep'arat.-  Registry  Office  is  or  has  bcvn  kept,  is  or  has  place  is 
I),  en  d. -fuelled    rroin  some  Union    or  County  ami  set  apart    for  separated 
registration    purposes,  or  attach,  d  to  or  made  part  of  another  from  a 
County,  for  which  a  separate  Registry  office  is  also  kept,  or  where  Uo-mty  or 
a  separate  U.'gistry  Office  is  established  in  any  County  or  Junior  detached 
County,  according   to  the  provisions  of  this  Act,  the  Registrar  from  one 
of  the  County  from  which  such  localities  are   so  detached,  shall  County 
deliver  to  the  Registrar  of  the  County  set  apart, "or  of  the  County  and  at' 
wheivuuto  the  samt)  is   attached,  the   Registry   Book   or   Book>,  inched  to 
and  all  other  Books  and  Indexes  which  have  been  kept  according  another, 
to  the  statute  exclusively  for  such  County,  City.  Town,  incorpo-  . 

rated  Village,  Township  or  reputed  Township  or  place,  the  orig-          *    _ 
iiiiil  memorials  and  original  duplicates  of  all  deeds,  conveyances      ,    s> 
and  wills  of,  or  relating  exclusively  to,  any  lauds  within  the  same,   °  '    . 
and  all  other  instiuments,  and  all  maps  of  Cities,  Towns  or  Vil-  *™  li- 
lagt-s  within  the  same,  lodged  according  to  law  in  his  office  ;   alsore   ; 
a  statement  of  all  titles  to  lauds  within  such  detached  localities, 
registered  before  separate  Registry   Books  were  kept  for  each 
Township  or  place,  which  statement  shall  contain  a  schedule  of 
all  memorials  and  other  registered  instruments  which  are  so  de- 
livered, and  also  an  exact  copy  of  all  memorials  and  other  regist- 
ered documents  affecting  such  lands  which,  by  reason  of  their 
relating  to  two  or  more  localities  cannot  be  delivered,  and  such 
statement  shall  also   contain  the  same  particulars  with  regard  to 
wills,  and  shall   be  accompanied   by  indexes  of   names,  and  an 
index    of  lots,  which  shall   be   considered  as   a   part  of    the   said 
Statement;  such  Registrar  shall   also   furnish  therewith  a  state-  statement 
ment  and  copy  of  all  wills  and  other  instruments  registered  in  jo  j)(i  fur_ 
any  general   Registry  Book,  and  shall  carefully  compare   such  ,,isneij 
statement  with  the  original  entries  in  the  Registry  Books  in  his|,.(,m  ^en. 
office,  and  endorse  , a  certificate  to   that  effect  on    the  statement ,,,..,}  r(J(T_ 
when  furnishing  the  same;  the  Registrar  receiving  such  Bookc '  js^,y  i)(7ok 
and   his   successors,   shall   keep  the   same   among    the   Registry 
Books  of  his  office,  and  deal  with  them  in  all  respects  in  like 
manner  as  those  originally  supplied  to  and  kept  therein     31  Vic. 
c.  20,  s.  25. 


same 


The  establishment  of  new  registration  divisions  No  provis- 
within  the  limits  of  older  divisions,  and  the  re-  by  R«-K. 
disposition   and  re-arrangement  of  the  books  ofActof1795 

for  n<-w 

office  and  muniments  of  title  consequent  upon  such  registra- 
setting  apart,  does  not  appear   to   have  bet-neon-* 
templated  by  the  framers  of  the  Registry  Act    of 
1795,  as  no  provision  was  made  for  such  an  exigency. 
And  it  was  deemed  sufficient  when  the  possibility  of 
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L       5  Jo. 

such  an  occasion  transpiring  presented  itself,   to 

require  of  the  Registrar  of  the  older  registration 

division  to  furnish  to  the    Registrar   of  the    new 

division  a  statement  of  the    registration    of  such 

titles  as  had  been  registered  in  the  former  division, 

affecting  lands  lying  within  the  part  so  separated, 

such  statement  containing  simply  the  dates  of  the 

State-        several  instruments,  and  the  particulars  of  the  lots 

quired  by  or  parcels  of  land  to   which  they  respectively  re- 

H^^.0*    f  erred  (1).     For  these  statements  they  were    en- 
of  1846. 

titled  to  collect  fees  papable  hy  the  new  County  (%2). 

By  the  Act  16  Vic.,  cap.  187  (3),  it  was   provided 

14-15 Vic., that  this  statement  should  contain,  in  addition  to 

the  particulars  already  mentioned,  the  names  of 

16  Vic.,     the  parties  to  the  instruments  and  of  the  witnesses, 

c.  187.       arjd    should      be     accompanied     hy     an      index 

thereto.     The  statement  had  also  to   he  endorsed 

with  a   certificate,  that  the    same   was   carefully 

compared  with  the  original  entries  and  a  statement 

of  wills  registered  in  the  General  Registry  of  Wills. 

The  Registrar  was  further  required  to  deliver   to 

the  Registrar  of  the    Division    so    set    apart   the 

Registry   Books    relating    exclusively     to     those 

localities  lying  within  such  division. 

18  Vic.,  Shortly  afterwards  it  was  enacted  (-I),  that  the 
Registrar  of  the  Countv.from  which  any  portion  of 
such  County  was  set  apart  for  registration  pur- 
poses, should,  in  addition  to  the  hooks,  plans  and 
statements  first  referred  to,  deliver  to  the  Rcg;strar 
of  the  County,  to  which  such  portion  should  he 
attached,  the  original  memo/ials  of  all  deeds,  wills 
and  other  conveyances  relating  exclusively  to  the 
lands  within  such  portion  set  apart,  on  pain  of 
(i.i  I;.--.  A<-t  (.f  i-u;,s.  :;-j. 

(    I  U  an. I  r>.  Vic.,  c.  5,  s.  17. 

(.'!)  Ss.  •_>  iiiul  :;. 

(4;  J,S  Vic.,  c.  127,  s.  6. 
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being  guilty  of  a  misdemeanour,  in  case  of  neglect 
to  comply  with  this  provision  within  three  months 
after  demand.     These  amendments  were  consoli- 
dated in  Con.  Stat.  U.  C.  cap.  81),  s.  7'2.     Where  a^fyj1'0" 
separate  Registry  Of'iice.  is  established  in  a    Citv 

"  On  sopara- 

or   Town,  the  hooks  which  have  been  kept  by  thetion  the 

Registrar  for  the  County,  for  the  use  of  the  City,  j^'^3^ 
must  be  delivered  to  the  Registrar  for  the  City  ;  delivered 

i  -i       -11  i  t       ii  IT  c          i    nutwith- 

aml  it  will  be  no  excuse  for  the  mm  delivery  or  such  standing 

books,  that  memorials,  relating  to  land  lying  with-imP™Per 

oi-jt  ri  pg 

out  the  City  or  Town,  have  been  improperly  entered  therein. 
in  such  hooks  (1). 

The  Registrar  of  the  County  of  Frontenac,  after 
the  City  of  Kingston  was  separated  therefrom 
for  registration  purposes,  furnished  to  the  Regis- 
trar for  the  City  a  statement  of  titles  to  land, 
before  separate  books  had  been  kept  for  the  City, 
and  brought  an  action  against  the  City  to  recover 
his  fees  for  so  doing.  It  was  held,  that  the  plaintiff 
was  not  bound  to  furnish  the  copies  which  he  had 
supplied,  and  that  the  defendants  were  not  obliged 
to  pay  for  them;  the  absence  of  the  words  "  and 
set  apart  for  registration  purposes  "  being  a  caxus 
omisiiHs  from  the  statute,  Con.  Stat.  U.  C.,  cap.  89  ; 
and  that  the  plaintiff  could  not  have  been  pro- 
secuted under  the  seventy-third  section  of  that  Act, 
for  a  misdemeanour  for  refusal  to  comply  with  the 
terms  thereof  (2). 

The  Registrar  is  entitled  to  be  paid  for  furnish- p?^ment 

of  fees. 

ing  the  statement  and  copies  under  this  section. 

See  sec.  i>2,  ss.  7  j><>xt. 

t?'.!    An. •.•"!;. ••.'!   rrnv   who  refuses  to  deliver  such  books,  plans,    ,''•  °n 
Jup'.ciN    .'-I,    <      «<•  JIM  inori  il.«,  as  aforesaid,  v\  i: hin  six  months    '        .'' 
ai'i'-r    d-'iiinniJ    U    v,    :     "      II;.TI  for,   maiir  upon  him  by   the  Reg- r< 
iM  •  !('•  '  '  i  '     -i  i  >  i  '''i  i  •.   i    i  tic  sail  i  !•.  shall  upon  ci>n  viol  ion   1 1  u  TCI  if  '" 
bt-fuic  iin\  L'  in  1 1 'I  t»v«-rniiil  U'erniiiitr  and  Gcnci'al  daol  ]»t-iivt  ry,  "  fUI~'c'r> 

A  (• 

(ill:.-   .  i  I.  ".i.  H  v    i;. ;.'  of  Midd.!.  SPX,  17  U.  C.  B.,  882. 
(•_',  J-Un-.a.d  \.tny  t.l  Kiij--um,  li  L'.C.  1'.,  •i'.i'J. 
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forfeit  his  office,  and  be  liable  to  a  fine,  in  the  discretion  of 
such  Court,  not  exceeding  four  hundred  dollars.  31  Vic.  c.  20, 
s.  26. 

This  provision  was  first  introduced  by  the  18 
Vic.  cap.  127  (1). 

Formerly  the  Registrar  was  only  allowed  three 
months.  This  was  extended  to  six  months,  as  at 
present,  by  the  Registry  Act  of  18b'5  (2). 

For  form  of  demand  under  this  Section  see 
Appendix  A. 

Registrar          30.  In  case  any  Registrar  is  removed  from  or   resigns   his 
removed     office,  h"  shall  forthwith  deliver  up  all  books,  plans,  instruments, 
or  resign-   memorials  and   indexes  in   his   pus-vision,  as  such  Registrar,  to 
ing,  to        the,  person   who   is    appointed   K"j,'i>trar  in    his  stead,  or  10  any 
deliver  up  other  pei.-on  who  mny  be  specially  appointed  in  writing  by  Her 
books,  etc.  MajeM  v's  Attorney-General  of  Ontario  to  receive  the  same,  and  if 
Proceed-     such  li<  <jistrar  refuses  to  do  so.the  Attorney-General  may  direct  the 
ings  in        Sheriff  of  the  County  to  seize  and  take  immediate  possession  of 
case  of         the  same  wheresoever  found,  and  the  Registrar  so  ottVndiiig  sh*ll 
refusal.        be  liable  to  a  fine,  in  the   discretion  of   the  Court  not  exceeding 
two  thousand  dollars,  and  to  any  term  of  imprisonment,  i!  ihe 
Court  thinks  fit  to  impose  it,  in  addition  to  the  line,  not  exceed- 
ing one  year.     31  Vic  c.  20,  s.  27. 

traduced        No  statutory  provision  was  made,  prior  to  the 
by  Reg.     coming  into  effect  of  the  Registry  Act  of  IS  CM  (:•}), 
1865°        f°r  t-ue  enforcement  of  the  delivery  up  of  the  books, 
plans,  instruments,  etc.,  in  his  possession  by  the 
retiring  Registrar  to  the  person  appointed  as  his 
successor,  or  to  any  other  person  properly  author- 
ized to  receive  them,  the  person  appointed  as  his 
successor  being  leit  to  seek  his  own  remedy. 
ttw^Act        ^-  hawing  claimed  the  office  of  Registrar,  which 
party        was  then  in  the  possession  of  one  H.,  applied  for  a 
bookTwus mandamus  nisi  directed  against  H.,  requiring  him 
left  to  ac-  .|.0  deiivcr  Up  to  M.  the  books  and  papers  in  his 

tion  of  . 

trespass,  custody  or  control.  Having  obtained  the  man- 
damus nisi  M.  proceeded  to  the  Registry  Office, 
accompanied  by  two  constables.  H,  being  absent, 

(1)  Sec  6. 

(2)  Sec  24. 

(3)  St-c  25. 
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M.  demanded  the  books  and  papers  from  H.'s  wife, 
reading  over  to  her  what  purported  to  be  a  per- 
emptory mandamus  as  his  authority  for  making 
the  demand,  but  refused  to  permit  her  or  her 
solicitor  to  examine  it.  M.  and  his  assistants  then 
removed  the  books.  .  A  rule  for  an  order  against 
M.  directing  him  to  restore  the  books  and  papers 
so  obtained  by  M.  was  refused,  the  Court  holding 
that  H.  could  bring  an  action  of  trespass  against 
M.  claiming  a  mandamus  in  such  action,  and  that 
as  H.  could  obtain  full  relief  by  an  ordinary 
suit,  the  application  by  him  for  a  summary  remedy 
should  be  discouraged  (1). 

A  vrit  of  replevin  had  been  previously  applied  Writ  °f 

r6V)lGYlH 

for  by  H.,  but  was  refused  on  the  ground  that  the 
affidavit  for  the  order  to  obtain  such  writ  did  not 
•disclose  that  H.  held  the  office  (2). 

A  quo  warranto  information  on  behalf  of  H.  to 
try  the  right  of  M.  to  the  office  was  also  refused, 
and  the  applicant  was  left  to  his  action  for  the  Action  for 
fees  of  office  against  the  alleged  intruder  (3).  H. 
accordingly  brought  an  action  for  such  fees,  and 
being  held  to  be  the  Registrar,  de facto  was  consider- 
ed entitled  to  the  fees  (4).  Upon  appeal,  however, 
this  finding  was  reversed  (5)  upon  the  grounds 
referred  to  in  pages  27  and  28  ante. 

31.  All  Registrars  who  receive  from  another  County  original  Eegistrars 
instruments,  memorials,  and  statements  of  title  therewith,  shall,  receiving 
so  soon  as  practicable,  make  full  and  complete  copies  of  all  such  original 
mamoriuls  and  instruments  in  proper  Books,  and  in  the   same  memorials 
order  and  relation  in  which  they  were  originally  registered,  iusert-  etc.T  from 
ing  in  the  mnrgin  of  the  Registry  Books,  opposite  to  each  memo-  another 
rial  or  instrument,  the  number  thereof,  and  the  particular  time  at  County, 
which  such  memorial  or  instrument  was  originally  recorded,  as 
endorsed  on  the  back  thereof  by  the  Registrar  or  his  Deputy,  at 
the  time  of  the  original  registration  thereof.     31  Vic.  c.  20,  28. 

(1)  In  re  McLay,  24  U.  C.  R.,  54. 

(2)  Hammond  v.  McLay,  10  U.  C.  L.  J.,  -269,  see  ante  p.  66. 

(3)  In  re  Hammond  v.  McLay,  24  U.  C.  R.,  56. 

(4)  Hammond  v.  McLay,  26  U.  C.  R.,  434. 

(5)  Hammond  v.  McLay,  28  U.  C.  R  ,  463. 
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When  this      This  duty,  devolving  upon  the  Registrars  who 

imposed!  formerly   had   received,    or    might    receive,  from 

another  County  original  memorials,  etc.,  under  the 

provisions  of  section  twenty-eight  ante  and  corre- 

sponding enactments,  was  first   imposed    by  the 

Eegistry  Act  of  1865  (1),  which  was  retrospective 

in  its  operation.     It  was  deemed  advisable  that  copies 

should  be  made  of  these  instruments,  not  only  to 

prevent  the  wear  and  tear  necessarily  accompany- 

ing their  frequent  handling,  but  also  for  the  con- 

Fee  for    venience  °f  both  the  Kegistrar  and  the  public. 

services         The  Registrar  is  allowed  the  fee  of  ten  cents  per 

section  1S  ^°^°  ^or  services  rendered  under  this  section  (2). 

No  objec-       The  plaintiff  as  Registrar   brought    an    action 

Kegis-       against  the  defendants,  for  services  rendered  by  him 

trar's        under  the  corresponding  section  of  the  Registry 

action*      Act  of  1865,  and  another  section  thereof  (3)  prior 

that          to  the  seuaration  of  the  Counties  of  winch  lie  had 

memorials 

were  made  been  Registrar.     It  was  held,  that  the  defendants 


were  Jom^y  liable  to  the  plaintiff,  and  that  it  was 
no  objection  to  his  right  to  recover,  that  the 
memorials  had  not  been  received  by  him  but  by 
his  predecessor  in  office,  as  the  statute  pointed  to 
the  officer  acting  as  Registrar,  and  not  to  any  one 
in  his  private  or  personal  capacity  (4). 

When  any        32.  Wherever,  in  any  Registry  Office,  any  Book,  from  age  or 

book  be-     use,  is  becoming  obliterated,  or  unfit  for  future  use,  the  Inspector 

comes  un-  shall,  by  directions  in  writing  under  his  hand,  order  such  Book 

fit  for  fur-  to  be  re-copied  in  a  Book  of  like  description  as  that  required 

ther  use,     under  the  twenty-fifth  section  of  this  Act,  so  far  as  the  same  can 

copy  to        be  deciphered  by  examination  thereof,  and  of  the  original  memor- 

be  made,     ials  relating  thereto,    which   Book   having   the   order  of  such 

Inspector    for    the   copying   thereof,    under   the    hand    of    the 

Inspector,  inserted  at  the  beginning  of  the  Bonk  and  having  the 

affidavit  or  declaration  of  the  Registrar  or  his  Deputy,  at  the 

end  of  such  Book,  to  the  effect  that  such  Book,  so  copied  is  a 

(1)  Sec.  26. 

(2)  See  sec.  92,  s.s.  7,  post. 

(3)  Sec.  33  corresponding  to  sec.  35,  post. 

(4)  Campbell  vs.   Corp.  of  York  &  Peel,  26  U.   C.  B.,  635, 
affirmed  27  U.  C.  R.  138. 
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true  copy  of  the  original  Book  of  which  it  purports  to  be  a  copy, 
shall  be  to  all  intents  and  purposes,  accepted  and  received  as  the 
original  Book,   and  as  prima  facie  evidence  that  such  copy  is  a 
true  copy  of  the  original  Book  ;  every  such  original  Book  shall, 
nevertheless,  be    carefully  preserved,    notwithstanding   a    copy  Original 
thereof  has  been  made,  and  every  such  Registrar  or  his  Deputy,  to  be  pre- 
shall   be  obliged  to  make  his  affidavit  or  declaration  in  this  sec-  served, 
tion  mentioned,  and  the  Inspector  shall  have  power  to  order  any 
Book  which  is  out  of  repair  and  unfit  for  use  to  be  repaired  in  Repairs  of 
such  manner  as  he  thinks  necessary ;  and  he  shall  also  have  books, 
power  to  order  plans  and  maps  deposited  in  any  Registry  Office,  maps,  &c. 
to  be  copied,  mounted  or  bound,  to  be  preserved  in  such  manner 
as  he  thinks  necessary.     31  V.,  c.  20,  s.  29. 

The  ohject  of  this  section  is  apparent.  It  is  of  Object  of 
the  utmost  importance  that  the  evidence  and 
muniments  of  title  to  the  landed  property  of  the 
public  should  be  carefully  and  jealously  preserved. 
Some  of  the  books  used  in  the  earlier  period  of 
registration  must,  from  the  absence  of  proper 
binding,  indifferent  quality  of  paper  and  ink,  be 
•becoming  last  unfit  for  reference  or  use,  and  this 
section  is  intended  to  meet  such  a  difficulty.  A 
careful  comparison  of  the  entries  in  the  substituted 
book  with  those  in  the  older  book,  and  with  the 
several  memorials  relating  thereto,  coupled  with  the 
affidavit  of  the  Eegistrar  referred  to  in  this  section, 
will  be  a  sufficient  guarantee  of  the  correctness  of 
the  entries  in  the  substituted  book,  while  the  pre- 
servation of  the  original  book  will  satisfactorily  set 
at  rest  any  dispute  or  doubt  questioning  such 
correctness.  Forms  of  the  Inspector's  order  and 
Eegistrar's  declaration  are  inserted  in  Appendix  A. 

33.  The  Registrar  shall,  in  a  proper  book  kept  for  the  pur- Each  Re- 
pose, and  called  the  "Abstract  Index,'1  keep  entered   under  a  gistrar  to 
separate  find  distinct  head  each  separate  lot  or  part  of  a  lot  of  make  an 
land  as  originally  patented  by  the  Crown,  or  as  defined  on  any  abstract 
plan  of  the  subdivision  of  any  such  land  into  smaller  sections  or  index  to 
lots  after  such  plan  has  been  filed  in  the  Registry  Office  ;  and  jotSi 
every  instrument  registered  on  and  after  the  first  day  of  January,  ^y,    ,  ., 
one  thousand  eight  hundred  and  sixty-six,  mentioning  any  such   ,    ,, 
parcel  or  lot  of  land  or  other  subdivision,  and  the  names  of  every        ,   • 
person  to  each  instrument  and  ib,e   nature  of   it,    (such    as   a 
"Will."  "Grant,''  "Lease,''  "Power  of  Attorney,'1)  the  nuinbrrs 
of  registration  of    all  such    instruments  for  each  Municipality 
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in  which  the  land  mentioned  therein  is  situate,  and  the  day, 
month,  and  year,  of  their  registration,  and  the  consideration  or 
mortgage  money  mentioned  therein,  shall,  by  the  Registrar,  in 
addition  to  all  entries  by  law  required,  be  entered  in  regular 
order  and  rotation,  under  the  proper  heading  of  each  such  sepa- 
rate parcel  or  lot  of  land  mentioned  in  such  instrument,  and  the 
Book  or  Books  to  be  so  kept  by  each  Registrar,  for  the  purpose 
of  making  the  said  entries,  shall  be  in  the  form  or  nearly  so  of 
Schedule  M  to  this  Act.  31  V.,  c.  20,  s.  30. 

Alphabet!-     By  the  Eegistry  Act  of  1846  (1)  the  ^Registrar 

om/index  was  required  to  keep  an  alphabetical  calendar  of 

under  Reg.  £ne  Cities,  Towns,  Townships,  etc.,  in  which  the 

1846?       numbers  of  the  memorials  and  names  of  parties 

were  inserted,  but  this  by  no  means  assisted   the 

public  in  their  inquiries.     The  necessity  for  such  a 

Abstract    book  as  "  The  Abstract  Index"   in   which    all   the 

index  first  instruments  specifically  relating  to,  or  affecting  the 

required  n 

by  Reg.     title  to,  land  could  be  grouped  together  under  one 


head  or  department  was  long  experienced,  and  the 
want  was  at  last  supplied  by  the  Eegistry  Act  of 
1865  (2). 

Benefits        Taken  in  connection  with  the  General  Eegistry 

byntfherAdb-Book'  provided  the  latter  is  supplied  with  the  full 

stract  and  index    required    b}r    section    25    ante,     and    the 

caf  in-  6  1  alphabetical    index    referred    to    in    section     34 

dexes.       post,  a  person  desiring  to  inquire  into  the  nature 

and  condition  of  the  title  to  a  particular  parcel  or 

lot  of  land,  has  at  his  disposal   every  reasonable 

means  to  facilitate  his  enquiry  and  acquire    the 

desired  information. 

instru-  It  is  to  be  observed  that  no  instrument  can  be 
should  be  entered  upon  the  Abstract  Index  unless  the  same 
registered  has  besn  duiv  registered,  the  Index  itself  being  no 

before  in. 

dexed,  &c.  part  of  the  record. 


Names  of  N0t  only  is  the  Eegistrar  required  to  enter 
therein  the  nature  of  each  instrument,  such  as 
"  will,"  "  grant,"  etc.,  but  he  must,  in  addition, 

(1)'  See  8. 
(2)  See  30. 
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enter  the  names  of  "  every  person  to  each  instru- 
ment." The  word  "person"  is  probably  intended 
for  "  party."  An  entry  under  the  column  for 
"Grantor"  or  "  Grantee"  in  the  manner  following: 
"  John  Smith  etal,"  where  there  are  more  grantors, 
or  grantees,  as  the  case  may  be,  would  not  be  a 
compliance  with  this  section.  See  page  66  ante. 

"The  object  of  the  index  is  plain.  It  pw- 
supposes  registration  and  is  designed  to  facilitate 
registration.".  It  follows,  that  any  omission  by  the 
Registrar  to  enter  an  instrument  in  such  index 
amounts  simply  to  a  non-performance  of  a  subor- 
dinate duty  on  his  part,  and  does  not  of  itself 
invalidate  the  registration  of  such  instrument,  or 
deprive  the  party  claiming  thereunder  of  any 
priority  he  might  otherwise  possess  (1). 

As  this  index  is  no  part  of  the  record,  a  mistake  Mistake  in 
in  it  does  not  vitiate  or  impair  the  notice  afforded 
by  a  registration  otherwise  properly  made  (2). 

The   holding  that   the    registration   of  a  deed  index  no 
required  to  be  registered  constitutes  notice  to  sub-  record, 
sequent  purchasers  and  encumbrancers,  although 
such  instrument  be  not  entered  in  the  index,  pro- 
ceeds upon  the    ground  that,  under  the  statute, 
the  index  is   no  part  ot  the  registration ;   and  it 
could  not  be  sustained  on  the  ground  of  construc- 
tive fraud.     The  cases  rest  upon  a  statutory  inter- 
pretation (3). 

There  are  conflicting  decisions  upon  the  point 
in  the  United  States  Courts  (4). 

It  is  said  that  the  index  is  not  designed  for  thejj^***0* 

the  benefit 

(1)  See  Lawrie  v.  Rathburn,  38  U.  C.  R.  255,  and  Mutual  Life 
Ins.  Co.  v.  Drake,  1  Abbott  (N.Y.)  N.  C.  38. 

(2)  Green  v.  Carrington,  16  Ohio,  548  ;  Curtis  v.  Lyman,  34 
Vt.,  338. 

(3)  Curtis  v.  Lyman  supra  ;  Bishop  v.  Schneider,  46  Mo.,  472. 

(4)  Barney  v.  McCarty,  15  Iowa,  510  ;  Miller  v.  Bradford,  12 
Iowa,  14. 


*f8  BOOKS    OF    OFFICE.  [CH§34  V' 

of  the       protection    of    the    party    whose    instrument    is 

registered,  but  for  the  convenience  of  the   public 

desiring  to  search  for  registrations,  and  that  so 

far  from  it  forming  part  of  the  record,  it  merely, 

as  its  name  indicates,  points  the  way  thereto  (1). 

Registrar       A  person  prejudiced  or  injured  by  any  omission 

party  in-    in   tne  index  is,  of  course,    entitled  to  bring  an 

jured  by    action  against  the  Kegistrar  for  damages  sustained 

error  in  . 

index.       owing  to  such  omission  (2,. 

The  Kegistrar  is  liable  to  damages  occasioned 
by  errors  in  the  index  (3.) 

Also  an  34.  Every  Registrar  shall   also,  for  each    Township,    City, 

alphabeti-  Town,  and  incorporated  Village,  keep  an  Alphabetical  Index  of 
cal  index  names,  exhibiting  in  columns  the  number  of  each  instrument, 
of  names  the  names  of  the  different  grantors,  and  the  names  of  the 
for  each  grantees,  according  to  the  form  of  Schedule  N  to  this  Act.  31  V. 
locality.  c.  20,  s.  31.  . 

Object  of       rpjie  Abstract  Index  being  arranged  under  the 

this  index. 

enumeration  of  the  several  lots  or  parcels  of  land, 

thus  enabling  a  person  enquiring  into  the  title 
affecting  any  particular  lot  to  prosecute  his  search, 
this  section  enables  him,  on  the  other  hand,  to 
ascertain  if  any  particular  person  has  disposed  of 
or  acquired  any  land;  and,  if  such  be  the  case,  the 
number  of  the  instrument,  by  which  the  transfer 
is  made,  being  noted  opposite  such  name,  enables 
the  enquirer  to  ascertain  the  particulars. 
Omission  Omission  to  make  the  proper  entry  relating  to 

to  index  .  .  J 

aninstru-  an  instrument  in  this  Index  does  not  invalidate  the 


s  registration  of  such  instrument.  Lawrie  v.  Eath- 
its  regis-  bun  et  til,,  (4)  is  an  instructive  case  upon  this  point. 
In  that  case,  which  was  an  action  of  ejectment,  the 
plaintiff  claimed  Lot  .25  under  a  deed  from  the 
heirs-at-law  of  S.,the  patentee,  which  was  executed 
in  1875.  The  defendants  claimed  under  a  deed  from 

(3)  Jones  on  Mortgages,  §  553. 

(2)  Harrison  v.  Brega,  20  U.  C.  R.,  at  p.  330. 

(3)  Mut.  Life  Ins.  Co.  v.  Drake  ;  1  Abbott  (N.  Y.)  N.  C.  38. 

(4)  38U.C.  R.,  255. 
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S.,  dated  and  registered  in  1867,  but  the  Eegistrar 
had  omitted  to  mention  the  defendant's  deed  in  the 
alphabetical  index.  In  consequence  whereof,  when 
the  plaintiff  inquired  at  the  Registry  Office  before 
taking  his  deed,  he  was  informed  that  the  patentee 
had  made  no  reconveyance,  Held,  that  under  the 
Registry  Act  of  1865  the  Registrar's  omission  did 
not  invalidate  or  deprive  the  defendant's  deed  of 
its  priority. 

Harrison,  C.  J.,  remarked  in  this  case  that  "it  Remarks 
would  be  trifling  with  common  sense  to  hold  thatson)  c.  J., 


the  omission  of  such  a  duty  avoids  a  registration. 

It  might  with  equal  propriety  be  argued  that  there  burnet  al. 

can  be  nc  book  without  an  index,  or  that  the  omis- 

sion to  provide  an  index  proves  that  the  book  does 

not  exist.     Cases  in  which  it  has  been  held  that  a 

registration  defective  on  the  face  of  it  is  in  effect 

no   registration,    are  distinguishable    (1).     If  the 

instrument  be  received  by  the  Registrar  and  entered  Whenin- 

in  the  registry  book  and  filed  in  the  office,  it  is  totc/be^ 

be  deemed  registered,  although  there  may  be  some  deemed 

"register- 
defect  to  the  affidavit  or  other  proof  for  registry  (2).  ed," 

So,  I  think,  on  the  same  principle,  the  instrument 
must  be  deemed  registered,  although  the  Registrar 
or  his  deputy  afterwards  omit  to  index  it  in  the 
alphabetical  index.  *  *  *  It  would  be  against 
reason  to  hold  that  the  registration  is  defective 
merely  because  the  Registrar  omits  to  index  it  or 
mention  it  to  persons  making  inquiries  in  reference 
to  a  particular  parcel  of  land." 

35.  In  order  to  make  every  Index  required  by  this  Act  com-  Indexes 
plete,  it  shall  be  the  duty  of  each  Registrar  in  all  cases  when  the  to  be  corn- 
Abstract  or  Alphabetical  Indexes  have  not  been  heretofore  kept  pleted  as 

(1)  Robson   v.  Waddell,  24  U.  C.  R.,  574.     See  Harding  v. 
Carry,  10  Ir.,  C.  L.  R  ,  140. 

(2)  Magrath  v.  Todd,  26  U.  C.  R.,  87  ;    Reg.  v.  Registrar  of 
Middlesex,  15    Q.  B.,  976;  Jones  v.  Cowden,  34  U.  C.  R.,  345  ; 
36,  Vic.  c.  17,  s.  6. 
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to  regis-  substantially  as  herein  provided,  to  enter  all  the  registrations 
trations  affecting  lands,  which  may  have  been  recorded  before  the  passing 
before  the  of  this  Act,  in  the  same  manner  and  in  the  like  books  as  provided 
passing  of  in  the  thirty-third  and  thirty-fourth  sections  of  this  Act.  31  V., 
this  Act.  c.  20,  s.  32. 


Supple-  rpj^g  section  is  merely  supplemental  to  sections 
effect  of  twenty-five  and  thirty-three  ante,  and  is  designed 
to  make  the  indexes  complete.  The  Registry  Act  of 
1865  (1)  not  providing  for  the  payment  by  a  Cifcy,  in 
which  a  separate  office  had  not  been  established,  of 
any  portion  of  the  fees  and  allowances  rendered 
under  the  thirty-third  section  of  that  statute, 
which  corresponds  to  the  present  section,  that 
defect  was  shortly  after  remedied  (2). 

Fees  for        A\n  allowance  for  services  under  this  section,  so 
tionof  A.b-far  as  work  in  connection  with  the  Abstract  Index 


*s  concernedj  is  regulated  by  section   ninety-two 
allowed     (ss.  8)  post,  but  no  fees   are  allowed  for  the  pre- 
beticalP  *  paration  of  the  Alphabetical  Index. 
Index.  The   plaintiff  as   Registrar  brought   an  action 

against  the  defendants  for  services  rendered  by  him 
under  section  thirty-three  of  the  Act  of  1865, 
similar  to  the  present  section,  inter  alia,  prior  to 
the  separation  of  the  Counties  of  which  he  had 
become  Registrar.  It  was  held  that  the  defendants 
were  jointly  liable  to  the  plaintiff  (3). 

(1)  Sec.  70. 

(2)  31,  Vic.  c.  10. 

(3)  Campbell  v.  Corps,  of  York  and  Peel,  26,  U.  C.  R.,  635,  S. 
C.  27,  U.  C.  B.,138. 
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CHAPTEK  VI. 

INSTRUMENTS  THAT  MAY  BE  REGISTERED. 

§36.  Instruments  which  may  be  registered. 
§37.  What  leases  must  be  registered. 

36.  Subject  to  the  provisions  of  the  next  section,  all  instru-  Instru- 
ments mentioned   in   the   second   section   of  this   Act   may   be  ments 
registered.     31.  V.  c.  20,  s.  33.  which  may 

The  list  of  instruments  capable  of  registration  tered. 
has  gradually  enlarged  since  the  introduction  of  Gradual 
the  Registry  Act  of  1795,  as  by  reference  to   thetion  of  list 
statutes  in   the    Appendix   will   appear.     As    re-oflnstru~ 

ments 

marked  in  the  notes  to  section  two  ante,  the  capable  of 
language  employed  in  that  section  extends  the 
provisions  of  this  Act  to  every  document,  whether 
under  seal  or  not.  formal  or  informal,  which  affects 
even  in  the  slightest  perceptible  degree  lands,  or 
Interests  or  rights  connected  therewith.  The  only 
exception  is  that  contained  in  section  thirty-seven 
post. 

As  has  been   already   remarked   in   connection  The  Act 
with  section  two  ante,  with  the  exception  of  that 


particular  class   of  leases  alluded  to  in  the    fol-  gistration 
lowing  section,  the  statute  has  in  contemplation  struments 


the  registration  of  all  instruments  affecting  lands, 
whether  based  upon  a  consideration  or  not,  and  ferred  to 
which  are  in  their  nature  or  effect  legal  or  equit-m 
able  (1). 

In  addition  to  the  provisions  of  the  second  ^esn™~re 
section,  there  are  many  instruments  which  are  quired  to 
required  to  be  registered  under  various  statutory  € 

(1)  Ante  p.  15  ;  Bushell  v.  Bushell,  1  Sch.  and  L,  90,  100  ; 
Gardiner  v.  Blesinton,  1  Ir.  Oh.  ,  64.  ;  Murphy  v.  Leader,  4  Ir. 
L.  R.,  139. 
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teredby  enactments.  A  list  of  such  instruments  is  con- 
Statutes,  tained  in  Appendix  B,  to  which  the  reader  is 
directed .  This  list  does  not,  however,  include  instru- 
ments required  to  be  registered  under  those  Acts 
coming  within  the  designation  of  private  Acts,  and 
which  no  person  is  affected  by,  other  than  those 
immediately  interested. 

What  leas-       37.  This  Act  shall  not  extend  to  any  lease  for  a  term  not 
es  must  be  exceeding  seven  years,  where  the  actual  possession  goes  along 
registered,  with  the  lease ;  but  it  shall  extend  to  every  lease  for  a  longer 
term  than  seven  years.     31  V,c.  20,  s.  69. 

Expres-  This  provision  is  not  contained  in  the  West 
tualpos-"  Eiding  Act.  In  the  other  English  Acts  the  words 
session  «  actual  possession  and  occupation  "  occur.  This 

and  occu-  .  -i     •         ,        -r,      •    i 

pation  •'  expression  was  followed  in  the  Eegistry  Act  of 
English11  1^95  (I),  which  also  excepted  leases  at  rack  rent. 
Acts  and  The  words  "  and  occupation  "  were  omitted  in  the 
Acfoftry  Registry  Act  of  1846  (2),  as  was  also  the  exception 
1795.  in  favor  of  leases  of  rack  rent  (3).  Since  'that  Act 
rent1'''  no  Alteration  has  been  made  in  this  respect. 
"Andoc-  Originally,  the  exception  extended  to  a  lease  not 
aSease's  exceeding  the  term  of  twenty  one  years.  It  was 
at  rack  reduced  to  the  term  of  seven  years  as  we  now 
ted^nReV  have  ^  ^J  *^G  Registry  Act  of  1865  (4),  which,  as 
Act°f  if  to  leave  no  doubt  upon  the  point,  especially 
Term  ori-  provided  that  the  Act  should  extend  to  leases 
Shears  exceef^ng  that  term.  The  meaning  of  this  section 
Reduced  *s»  that  a  tenant,  under  a  lease  within  the 
b°  Re.6**8  statute>  is  enabled  to  retain  priority  over  a 
Act  of  subsequent  vendee  or  mortgagee  of  his  lessor,  even 
though  such  vendee  or  mortgagee  have  no  know- 

which  ex- 
pressly ex- ledge  ol   the  existence   of   the  lease.     It    will    be 

remarked  that  only  those  leases  whose  terms  do 

(1)  Sec.  11. 

(2)  Sec.  18. 

(:i)  "  Rack  rent'1  is  rent  of  the  full  annual  value  of  the  thing 
demised. 
(4)   Sec.  67. 
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not  exceed  seven  ypars,  which  are  accompanied  by|easesfor 
actual  possession,  are  exempt  from  registration  in  terms. 
order  to  retain  priority.     A  lease  unaccompanied  ^^  of 
by  actual  possession,  must  be  registered  in  order  tion. 
to  preserve  priority  thereunder,  without  regard  to  possession 
the  duration  of  the  term  demised  thereby.  must  a°- 

,.   .          ,  .  ,      .   .  ,         ,  company 

In  noticing  the  various  decisions  rendered  upon  leases  un- 


this  section  we  will  consider  in  their  order  those     F  ,7  yrs- 

All  leases 

affecting  must  be 

registered 

I.  The  creation  and  commencement  of  the  term  if  actual 

,        .  ,  ,  .  possession 

under  the  exception.  does  not 

II.  The   effect    of  extension    of    such  term   by  ^long 

•'  with  them. 

actual  renewal  or  covenant  to  renew.        ciassifica- 

III.  Equitable  terms.  tionof 

m  •  decisions. 

IV.  Terms  commencing  infuturo. 

V.  Assignment  of  leases  ;  including  registration 

of  leases. 

VI.  Effect  of   notice  of   unregistered  lease    re- 

quiring registration. 

VII.  Nature  of  the  phrase  "  actual  possession 

going  along  with  the  lease." 

VIII.  When  lessee  should  be  in  possession,  and 

IX.  Duration  of  such  possession. 

I.  The  creation  and  commencement  of  excepted  Cr^atlon 

*         and  corn- 
term.  mence- 

The  "term  not  exceeding  seven  years"  must  bementof 

term. 

a  term  actually  created  by  the  lease.  Must  be 

From  the  tenor  of  the  cases   bearing  upon  the  created7 
point,  it  is  clearly  to  be  deduced  that  the   term  Corn- 
must  commence  from  the  date  of  the  making  of  f^om'date 

the   lease.  of  making 

II.  Effect  of  extension  of  term  by  actual  renewal  Effect  of 

or  covenant  to  renew.  extension. 

If  the  term,  in  its  original  creation,  do  not  exceed 
seven  years,  an  extension  of  such  term  beyond 
that  period  by  a  renewal  will  not  have  the  effect  of  Renewal 
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of  term 
originally 
within  ex 
ception 
does  not 
bring  it 
without 
the 
Statute. 

Nor  does 
covenant 
to  renew 
in  like 
case. 


causing  the  lease  to  be  without  the  exception  of 
the  statute,  provided  actual  possession  accom- 
panies the  lease  during  the  original  term  created 
thereby  and  the  renewal  thereof.  Nor  does  a 
covenant  contained  in  a  lease  to  renew  the  term 
thereby  demised  affect  such  lease  under  this  sec- 
tion. Prior  to  the  reduction  of  the  term  from 
twenty-one  years  to  seven  years,  A.  demised  to  B. 
and  C.  for  fourteen  years,  covenanting  in  the  lease 
to  renew  at  the  expiry  of  that  period  for  a  further 
term  of  fourteen  years,  unless  he,  A.,  should 
desire  to  pay  for  the  improvements  made  by  B. 
and  C.  upon  the  demised  premises  during  the  first 
term.  This  lease  was  registered,  and  subsequently 
assigned  as  to  part  of  the  demised  premises,  but 
the  assignee  did  not  register.-  C.  devised  hi& 
interest  in  the  premises  and  lease  to  B.,  who, 
subsequently  to  the  assignment,  mortgaged  the 
whole  premises  to  the  plaintiffs.  This  mortgage 
was  duly  registered.  It  was  held,  that  the  coven- 
ant for  renewal  did  not  extend  the  term  so  as  to 
bring  the  lease  within  the  Registry  Act  of  1846, 
then  in  force,  and  that  the  mortgage  to  the 
plaintiffs  could  not  affect  the  part  assigned  (1). 
It  was  contended  for  the  plaintiffs  that  the  coven- 
ant to  renew  the  first  term  practically  converted 
the  lease  into  an  equitable  demise  for  twenty-eight 
years,  subject  to  termination  at  the  end  of  fourteen 
years,  at  the  option  of  the  lessor ;  however,  the 
provisions  contained  in  the  lease,  so  far  as  they 
related  to  the  second  term,  were  construed  as 
amounting  only  to  a  covenant  to  reneW,  and  not 
to  a  subsisting  lease  (2).  Burns  J.,  in  his  judg- 
ment, remarks,  "  No  present  term  was  created 

'. i 

(1)  Doe  d^Kingsto^  B.  S.,  v.  Eainsford,  10  U.  C.  B.,  236. 

(2)  See  Evans  v.  Thomas,  Cro.  Jac.,  172. 
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beyond  fourteen  years  by  the  lease,  and  that,  if  a 
second  term  of  fourteen  years  was  to  exist,  it  must  be 
by  a  new  instrument  to  be  executed  between  the  par- 
ties. Without  anew  leaseforthesecondterm  of  four- 
teen years,  the  party  claiming  the  estate  under  the 
present  instrument  would  have  no  legal  title  ;  and 
without  such  new  lease,  the  premises  would  not  be 
affected  in  law  in  any  wise.  *  *  *  What  the  leg- 
islature meant  clearly  was  a  legal  term,  less  than 
twenty-one  years;  and  here  in  this  lease  is  no  legal 
term  beyond  fourteen  years." 

A  lease  of  land  for  four  years,  with  covenant  to  povenant 

to  renew 

renew  for  four  years  more,  was  held  not  to  require  not 

registration,  actual  possession  having  gone  along  ? 

with  the  lease  ;  the  covenant  for  renewal,  as  between  in  future. 

the  lessee  and  subsequent  mortgagees  of  the  lessor, 

for  such  further  term  not  being  regarded  as  a  lease 

to  commence  in  futuro,  but  as  an  extension  of  the 

original  term  (1). 

"That  'actual  possession  goeth  along  with  the"Actual 
lease,'  can,  I  think,  have  only  one  meaning,  and 


cannot  extend  to  a  lease  to  commence  at  a  future  not  extend 

to  lease  in 

day,    under  which  no  pos3ession   can   as  yet  be  futuro. 
going"  (2). 

If  a  lease  contain  a  toties  quoties  covenant  for  Toties 

qnoties 

renewal  it  is  not  within  the  exception  of  this  sec-  covenant. 
tion(3). 

Where  A.  being  a  sub-tenant,  under  a  lease  for 
fourteen  years,  with  a  toties  quoties  covenant  for 
renewal,  demised  for  fourteen  years,  with  a  like 
covenant  by  an  unregistered  deed,  and  afterwards 
assigned  his  interest  to  a  purchaser  for  value  by  a 
registered  deed  ;  it  was  held,  that  the  purchaser, 

(1)  Latch  v.  Bright,  16,  Gr.  653. 

(2)  Davidson  v.  McKay,  26  U.  C.  K.,  page  311,  per  Hagarty,  J. 

(3)  Drew  vs.  Lord  Norbury,  3,  J.  &  L.  267. 
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having  no  notice  of  the  unregistered  deed,  was  not 
bound  by  the  covenant  to  renew  contained  in  it,  as 
it  was  not  a  lease  coming  within  the  statutory 
exception  (1). 

Registra-       n  was  decided  under  stat.  6,  Anne,  c.  2,  that 
notextenda  lessee   cannot   maintain   an  action  at  law  for 


covenant    ^gg^h   of  covenant   for   renewal  contained  in  a 

to  renew 

beyond  its  registered  lease,  against  the  assignee  of  the  rev- 

import1  ersion,  as  assignee  of  the  covenants  under  a  deed 
executed  prior  to  the  lease,  .but  subsequently 
registered;  the  registration  of  the  deed  not  extend- 
ing the  covenant  therein  beyond  their  original 
import  (2).  But  it  has  been  held,  in  a  case  under 
the  Eegistry  Act  of  New  Brunswick,  that  a  coven- 
ant to  renew  is  not  merely  personal  ;  that  it 
relates  to  the  land,  and  consequently  binds  the 
lessor's  assignee  (3). 
III.  Equitable  Terms. 

Equitable      Equitable  terms  are  within  the  statutory  excep- 

terms 

Within      tion.     In  Latch  v.  Bright  (4)  it  is  said,  "  What  the 


meaning    g^^g  evidently  meant  to  except  was  a  term  not 

of  the 

statute,  exceeding  twenty-one  years,  accompanied  with 
possession  ;  whether  a  legal  or  an  equitable  term 
could  make  no  difference,  either  as  affecting  the 
purchaser,  or  as  to  the  extent  or  value  of  the 
interest.  If  an  equitable  term  is  not  within  the 
exception,  this  anomaly  will  follow  —  that  an  equit- 
able term  for  four  years  requires  registration, 
while  a  legal  term  for  twenty-one  j'ears  does  not. 
I  see  nothing  in  the  act  to  exclude  an  equitable 
term  from  the  exception,  but  much  to  lead  to  the 
conclusion  that  all  interests,  as  well  equitable  as 

(1)  Clark  v.  Armstrong,  10  Ir.,  C.  L.  R.,  263. 

(2)  Chandos  v.  Brownlow,  2  Eidg.  P.  C.  345. 

(3)  Irvin  v.  Simonds,  6  Allen  (N.B.),   190;  see  Drew'vs.  Lord 
Norbury,  3  J.  &  L.,  267. 

(4)  16  Gr.,  653.     See  remarks  of  Burns  J.,  page  85  ante. 
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legal,  were  intended  to  be  placed  upon  the  same 
footing  "  (1). 

IV.  Leases  in  future.  ^ease  fn 

A  lease  in  futuro  does  not  come  within  the  Act,  Not  within 
as  actual  possession  cannot  go  along  with  it.     In 
Latch  v.  Bright,  Spragge,  V.C.,  says  "  In  the  eye 
of  the  Court  of  Equity  a  term    was  created  forAsactu.al 

-1       j  possession 

eight  years,  —  absolute  for  the  first  four,  but  defeas-  cannot  go 

ible  upon  a  contingency  at  its  expiration."  along  witt 

A   tenau't   having   possession    under   a  current  Lease  in 
lease,  which  is  his  only  title,    cannot  set  up  sucn^,fnnotbe 
possession   as   sustaining   a  lease  for  a   term  to  protected 
commence  in  fat  tiro,  and  thus  bring  it  under  the 


exception  contained  in  the  statute  ;  for  such  pos-  a  current 
session  cannot  be  said  to  "  go  along  with  the 
lease  "  under  which  no  right  of  entry  or  possession 
has  arisen  (2).  "  The  actual  possession  going 
along  with  the  lease,"  can,  I  think,  have  only  one 
meaning,  and  cannot  extend  to  a  lease  to  com- 
mence at  a  future  day,  under  which  no  possession 
can  as  yet  be  going  (3)." 

V.  Assignment  of  leases  and  effect  of  registration.  Assign- 
It  has  been  doubted   whether    assignments    ofieases 
leases    coming   within  the    exception  should    notH,nd®F. 
be  registered  (4).     It  was  decided,  under  the  Actaudir.sh 
6,  Anne,  c.  20,  s.  11,  excepting  leases  under  twenty-  Acts- 

.„  .    ,    .  .         Assign- 

One  years,  if  accompanied  by   actual  possession,  meut  of 
that  an  assignment  of  such  a  lease  did  not  come!ea?,ewitl1* 

in  the  ex- 

within    the    exception,     and    must,    therefore,    beceptionare 
registered  (5).  Jfl*£ 

Where  a  lease  for  less  than   twenty-one  years  istered. 
was  assigned  by  way  of  mortgage  for  a  valuable 

(1)  Ib..  p.  6o5. 

(2)  Davidson  v.  McKay.  26  U.  C.  R.,  306. 
(8)  Ib  ,  p.  311,  per  Hnprarty  J. 

(4)  Fury  v.  Smith,  1  Hud.  &  Bro.,  II.  app.  735. 

(5)  Fleming  v.  Neville,  Hayes,  23. 
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consideration,  the  registry  of  the  lease  and  the 

assignment  was  considered  necessary  under,  the 

English  Act,  the  possession  and  occupation  (men- 

tioned conjointly  in  that  Act)  being  severed  (I). 

Butdonot     But  it  has  been  held,  under  our  Act,  that  where 

regis"™-    the  original  lease  comes  within  the  Statute,  and 

tion  under  cloes  not,  therefore,  require  registration,  an  assign  - 

our  Regis-  . 

try  Act.     ment  thereof  need  not  be  registered  (2). 

Effect  of        if;  }ias  keen  decided  in  the  Irish  Courts  that, 

unneces-  .  .  ,  . 

sary  regis-  although  leases  coming  within  the  above  section 
iTleaS0'  are  exempt  from  registration,  yet,  if  registered, 
within  the  they  will  not  be  excluded  from  the  benefit  of  prior 
registration  as  against  instruments  subsequently 
registered  (3),  while  the  contrary  opinion  has  been 
expressed  by  Burns  J.  in  the  case  of  Doe  d.  Kings- 
ton B.  S.  v.  Rainsford  (4.),  where  he  says,  "Parties 
cannot,  by  their  voluntary  act  of  registry,  in  cases 
to  which  the  act  does  not  extend,  draw  to  their  acts 
the  consequences  provided  by  the  legislature  for 
another  state  of  things  (5). 

Registra-  The  registration  of  an  assignment  of  a  lease, 
assign-  although  the  assignment  recites  the  lease,  does 
ment  of  no^  amouut  to  a  proper  registration  of  such  lease 

lease  is 

not  in        (6),    upon  the    principle  that  every  deed     under 
which  a  party  claims  must  be  registered,  otherwise 


tion  of  the  a  purchaser  cannot  have  notice  of  it. 
Non  -regis-      Although  a  lease  requiring  registration  under 
tration  of  this  section  is  neglected  to  be  registered,  whereby 
requiring    a  subsequent  instrument  obtains  priority,  the  lease 

(1)  Rigge,  p.  88,  Bailey  v.  Fermor,  9  Price,  262,  Blythewood's 
Couv.,  3  Ed.,  Vol.  5,  p.  510. 

(2)  Doe  d.  Kingston,  B.  S.,  v.  Rainsford,  10  U.  C.  R.,  241,  per 
Burns  J. 

(3)  Talbot  v.  Gilmartin,  3  Ir.  Jur.  0.  S.,   171.     (Lefroy  B.  dis- 
sentiente). 

(4)  Supra. 

(5)  Ib.,  p.  242. 

(6)  Honeycomb  v.  Waldron,    2  St.,  1064.     Williams  v.  Sorell, 
4  Yes.,  389. 
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will  not  be  avoided,  as  between  the  lessor  and  the  [fl  "umier 
lessee,  to  any  greater  extent  than  the  absence  of  a  this  Act 
registration  of  a  deed  would  render  the  deed  valid 


inter  partes.     Such  lease  is  merely  postponed  with  lease 

/   J  partes. 

respect  to  a  subsequent  purchaser  or  mcum- 
brancer  for  value,  without  notice,  who  first  places 
his  instrument  upon  registry  (1). 

An  instrument  containing  a  covenant  for  renewal,  Covenant 
if  registered,  will  be  binding  upon  a  subsequent  binding  if 
purchaser,  for  value  (2).  lease  be 

registered. 

VI.  Effect  of  notice  of  unregistered  lease  requir-  Notice  of 

unregis- 

ing  registration.  tered 

lease. 

As   the   Act   extends   to   all   leases    for   terms  Has  same 
exceeding  seven  years,  and  also  to  leases  for  terms  efff.ct  as, 

J  notice  of 

of  seven  years  and  under,  unless  "  actual  posses-  any  other 
sion  "  goeth  along  therewith,  it  follows,  that  as  J^fin- 
notice  under  the  Act  supplies  the  want  of  registra-  strument. 
tion,  the  absence  of  registration  of  such  leases 
cannot  be  taken  advantage  of  by  any  subsequent 
purchaser  or  mortgagee,  with  notice  of  the  existence 
of  such  lease.     The  Act  does  not  render  it  essen- 
tial to  the  validity  of  leases  not  contained  within 
the  exception  that  they  should  be  registered,  nor 
declare  that  they  should  be  void  if  not  registered. 
It  merely  places  such  leases  in  the  same  category 
as  every  other  instrument  which  may  be  registered 
or  not  ;   and  the  same  rules   as  to  the  effect  of 
notice,  etc.,  apply  with  equal  force  to  leases,  as  to  Binds 
anv  other  class  of  instruments  capable  of  registra-  Party  hav- 

ing  such 

tion.     A  purchaser,  being  informed  that  a  part  of  notice. 
the  estate  was  in  the  possession  of  a  tenant,  was 
held  bound  by  the  lease  (3). 

(1)  Hodson  v.  Sharpe,  10  East,  360. 

(2)  Drew  v.  Lord  Norbury,  3  J.  &  L.,  267  ;  Mill  v.  Hill,  3  H.  of 
L.,  828  ;  Irvin  v.  Simonds,  6  Allen  (N.  B.),  190. 

(3)  Taylor  v.  Stibbert,  2  Ves.  437. 
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Recital  in  A.  leased  lands  to  plrintiff  for  twenty-one  years, 
anceTf"  and  afterwards  conveyed  the  same  lands  infer  <di« 
reversion  ^o  g  ky  deed  which  recited  that  the  "  same  was 

that  same  .  . 

is  subject  under  lease  to  the  plamtin,  which  lease  is  not  yot 
fcnS  expired."  B.  conveyed  the  land  to  defendant. 
thereof.  Both  B.'s  deed  and  the  defendant's  deed  were 
registered  before  the  lease  to  the  plaintiff.  Held, 
(a)  that  B.  was  only  a  purchaser  of  the  reversion- 
ary interest  in  the  premises  demised,  and  the  lease 
was  therefore  not  void,  as  against  him,  under  the 
Kegistry  Act,  —  (b)  that  as  B.  w.as  not  a  subsequent 
purchaser  of  the  land  leased,  he  could  not,  by  con- 
veying to  the  defendant,  give  him  a  better  title 
than  he,  B.,  himself  had,  —  (c)  that  though  the  lease 
would  have  been  void,  as  against  a  subsequent 
purchaser  from  A.  for  value  under  a  registered 
deed,  A.  could  not,  by  conveying  to  a  third  person 
expressly  subject  to  the  lease,  place  such  p. 
in  the  same  position  as  the  law  had  placed  A.  as 
the  general  owner  (1). 

Posses-          It  has  been  held  in  England,  that  the  possession 
tenant  is   °f  a  tenant,  even  of  part  of  the  estate,  is  notice  to 


ticj  of  a  purchaser  of  the  actual  interest  he  may  have, 
est  either  either  as  tenant,  or  further,,  by  an  agreement  to 
as  tenant  purcnase  (2).  But  such  possession  will  not  be 
wise.  notice  in  this  Province  (3). 

VIL  Nature  of  the  phrase   "  actual  possession 
possession  going  along  with  the  lease." 

going 

along  with     The  "  possession,"  within  the  meaning  of  the 
lhe'  Act,    must    be    "actual"    as    distinguished    from 

Possession 

must  be     "nominal"  or   "constructive."     A  possession  by 
"actual.    refiejpt  Of  renfc  js  not  an  actuai  possession,   and 

Not  "nom- 

inal" or          I1)  Downes  v.  Gordon,  f>  Allen  (N.B.),  174  ;  Sec  Ricev.  O'Con- 
"construc-  nor>   ^  ^r-  ^-  R°P-i   510  app.  ;  also  12  Jr.  Ch.  R., 
tive  •"•  (2)  Daniels  v.  Davidson,  16  Ves.,  24<J  ;  Powell  v.  Dillon,  2  Ball 

and  13.,  416  ;  Crofton  v.  Ormsby,  2  Sch.  &  Lef  ,  f>s2. 
(H)   See  notes  to  Section  74,  post. 
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therefore  not  within  the  statute  (1).     The  excep-  Possession 

.by  receipt 

tion  does  not  apply  to  cases  of  mere  legal  possession  of  rent, 
by  receipt  of  rents,  hut  to  such  a  possession  only  "°atctual 
as  is  accompanied  by  a  <lc  Judo  possession,  because  posses- 
the  ohject  of  the  Act  being  to  guard  against  secret    °u' 
conveyances,  a  visible  occupation  is  not  within  the  tion 


mischief,  but  is  a  substitute  for  registration;  whereas 


•  possession  only,  may  be  entirely  unknown  (2).  Such  as 
It  has  been  held  that  it  must  amount  to  such  an*0agde^"r 
occupation  of  the  land  and  premises  as  the  head  a  head  of 
of    a   family   usually  enjoys   (3).      It    should   be™*1™1/' 

notorious  (4).  notorious. 

\\Il0Tl 

VIII.  When    lessee    should    be   in    possession,  lessee 

should  be 

To  bring  a  lease  within    the  exception  of  the  in  posses- 
Act,  26,  Geo.  III.   (New  Brunswick  Statutes),  cap.  sion' 
3,  s.  18,   (and  containing  a  similar  exception  in  Nee(j  not 
favor  of  leases  under  three  years  if  accompanied  be  concur 

'  .      .      .     L.  rent  with 

by   actual   possession  and  occupation),   it  is  not  execution 
necessary  that  the  execution  of  the  lease  and  the?*  Jease> 

but  should 
taking  possession  of  the  land  should  be  exactly  be  taken  a 

concurrent  acts  (5).     Chiprnan,  C.  J.,  in  his  judg-^se°^er® 
ment,  observes,  "I  think  the  view  taken  of  thiswar<*s. 
point   by   the   learned    judge    at    the    trial    was 
undoubtedly  correct,  namely,  that  it  was  a  matter 
for  the  jury  to  determine  whether,  in  fact,    the 
possession  had  gone  with  the  lease,  and  that  it  was 
sufficient  to  satisfy  the  Act  if  possession  followed  Occupa- 
the  execution  of  the  lease  within  a  reasonable  time. 
If  it  were  held  that  the  execution  of  the  lease  and 
the  taking  of  the  possession  under  it  should  be 
absolutely  at  the  same  instant  of  time,  it  is  obvious 

(1)  Fury  v.  Smith,  1  Hud.  &  Brook,  2-app.  735. 
C2)  Bugden  V.  A:  1'..  11  Ed. 

Doe  d.  Kingston,  13.  S.,  v.  Raiusford,  10,  U.  C.  R.,  204. 

Sutherland  v.  Walker,   1  Kerr   (X.B.),  1-11,  per  Chipman, 
C.  J. 

(5)  Sutherland  vs,  Walker,  1  Kerr  (N.  13.),  141. 
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that  to  save  the  statute,  every  lease  must  be 
executed  upon  the  land.  The  object  of  this  pro- 
vision of  the  law  evidently  is  to  invalidate  secret 
leases,  and  to  require  a  notorious  occupation,  which 
shall  be  equivalent  to  registry,  and  the  Act  must 
have  a  reasonable  construction  with  a  view  to  this 
object." 

Tenant  The  tenant  must  have  the  "actual  possession" 
in°actuabie  at  tne  time  of  tne  execution  of  the  registered  instru- 
possession  ment  which  seeks  to  displace  the  leg,se,  otherwise 
-  the  lease  will  be  postponed.  In  an  action  of  eject- 


strument  ment  foe  plaintiff  claimed  through  a  mortgage 

seeking  to  -ITT 

displace  from  B.,  dated  31st  May,  and  registered  3rd  June, 
ecuted.6*"1864-  Defendant  had  held  a  lease  from  B.  for 
five  years  from  the  18th  April,  1861,  and  while  it 
was  current,  and  before  the  execution  of  the  mort- 
gage, he  obtained  another  lease  for  four  years, 
commencing  to  run  from  the  18th  April,  1866. 
Neither  lease  was  registered,  but  defendant,  who 
had  continued  in  possession,  claimed  to  hold  the 
premises  under  the  latter  lease,  as  being  a  lease 
for  less  than  twenty-one  years  "  where  the  actual 
possession  goeth  along  with  the  lease,"  and  there- 
fore not  requiring  registry  un^er  the  Act  then  in 
force.  It  was  held,  however,  that  the  exception 
in  the  Act  extended  only  to  unregistered  leases, 
under  which  the  tenant  had  actual  possession  at 
the  time  of  the  execution  of  the  conveyance,  which, 
being  registered,  would  prevail  but  for  that  excep- 
tion ;  and  that,  as  the  defendant  was  then  in  pos- 
session under  the  first  lease  only,  the  second 
being  unregistered  had  lost  its  priority  (1). 

Duration       IX.  Duration  of  the  actual  possession. 

of  posses- 

sion. The  expression  "  goeth  along"  implies  that  the 

(1)  Davidson  v.  McKay,  26  U.  C.  R.,  306. 


POSSESSION    SHOULD    BE    CONTINUOUS.  93 


possession  should  be  continuous.  If  A.,  a  tenant  to 
B.  under  an  unregistered  lease  for  a  term  lessons. 
than  seven  years,  and  in  actual  possession  of  the 
demised  premises,  should  during  the  term  discon- 
tinue such  actual  possession,  although  continuing 
to  pay  rent  to  B.,  it  is  submitted  that  B.  could 
convey  the  premises  to  C.,  a  purchaser  for  value 
without  notice  of  A.'s  tenancy,  and  that  in  that 
case  C.,  by  registering  his  deed,  could  retain 
priority  over  A.  . 

Quaere,  would  an  unregistered  lease  for  a  term  m^agste  be 
exceeding  seven  years  be  held  valid  against  a  sub-  registered 
sequent  registered  instrument  for  the  first  seven  demised 
years,    provided    actual   possession    always   Went^xceeds 
along  with  such  lease?     It  is  submitted  that  it 
could  not  prevail  against  a  party  claiming  under 
a  subsequent  registered  instrument,  without  notice 
of  such  lease,  as  the  latter  clause  of  the  section 
makes  express  mention  of  leases  for  a  longer  term 
than  seven  years,  whether  the  actual  possession  Whether 

possession 

goes  along  thereunder  or  not.     As  to  such  leases  it  goes  along 


is  provided  in  express  terms,  that  the  Registry 
shall  apply;    and  therefore,  a  lease  for   a   term  not. 
exceeding  seven  years  will,  if  not  registered,  .be 
postponed  to  such  subsequent  registered  instru- 
ment, notwithstanding  actual  possession  may  have 
always  accompanied  such  lease. 
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CHAPTER  VII. 

PROOF  FOR  REGISTRATION. 

§38.  Facts  to  be  proved.     Form  of  affidavit. 

§39.  Affidavit  to  be  registered. 

§40.  When  different  witnesses  see  different  grantors  execute. 

§-11.  Certain  defects  in  affidavit  not  to  invalidate  registration. 

§42.  Deeds  may  be  registered  notwithstanding  Christian  name 

of  witnesses  not  set  forth. 
§43.  Before  whom   to  be  sworn,  in  Ontario,   in  Quebec,  in 

United  Kingdom,    in   a  British  Colony,  in  a  Foivi;;-n 

Country. 

§44.  Witnesses  corapollable  to  make  affidavit. 
§45.  Affirmation  of  declaration. 
§46.  Parties  not  to  take  affidavit.     Witness  to  sign. 
§47.  Witnesses  insane,  absent,  etc. 
§48.  Seal  of  Court  or  seal  of  Corporation  with  signature  of 

officer  to  suffice  for  registration. 

§49.  Certificates  in  Chancery  for  registry.     Who  may 
§50.  Regi?trar  to  deliver  certified  copy  of  power  of  Attorney 

registered. 

§51.  Use  and  effect  of  such  certified  copy. 
§52.  To  be  prim<i  fuc'u1  evidence.     Rev.  Stat.,  c.  62,  s.  46. 
§53.  Registry  of  instrument  in  several  Registry  Oi. 
§54.  Registration  of  notarial  copies  of  instruments  ex 

in  Quebec. 

38.  In  the  case  of  an  instrument  other  than   a  will,  grant 
r~a  ,    from  the  Crown,  Order  in  Council,  by-law  or  other  Li 

be  prove  .  UU(jer  ^B  soaj  Of  anv  Corporation,  or  certificate  of  judifii1.! 
ceedings,  a  subscribing  witness  to  such  instrument  shnli 
affidavit  setting  forth  his  name,  place  of  residence,  and  addition, 
occupation  or  calling,  in  full,  swear  to  the  following  facts  : 

(a.)  To  the  execution  of    the  original  and  duplicate  if  any 
there  be  ; 

(6)  To  the  plflce  of  execution  ; 

(c)  That  he  knew  the  parties  to  such  instrument,  if  such  he 
the  fact ;  or  that  he  knew  such  one  or  more  of  them,  according 
to  the  fact ; 

(d)  That  he  is  subscribing  witness  thereto. 

2.     The  affidavit  may  be  in  the  form  of   Schedule  E  to  this 
Act  or  to  the  like  effect.     31  V.,  c.  20,  s.  38. 


Facts  to 


Proof  re- 
quired to 


The  provisions  of  this  section  as  to  affidavit  of 
proof  are  directory,  not  mandatory  (1). 

In  every  system  of  registration  proof,  more  or 


(1)  Reid  v.  Whitehead,  10  Gr.,  446. 
2  J.  &  S.,  304  (n). 


McDonnell  v.  Murphy, 
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less  minute,  has  been  made  an  ingredient  in 


thenticity 

act  of  registration,  for  the  purpose  of  authenticat-  Of  iustru- 
ing  and  establishing  the  genuineness  of  the  instru-  meut- 
ment  proposed  to  be  placed  on  record,  as  well  as 
of  affording  facilities  for  the  detection  of  fraud,  in 
case  the  instrument  should  prove  not  to  be  gen- 
nine. 

The  provisions  of  the  present  Act  are  taken 
from  the  Eegistry  Acts  of  1865  and  1868,  and  are 
more  complete  and  satisfactory  than  those  in  force 
prior  to  those  statutes,  and  which  are  hereafter 
noticed  in  their  proper  place. 

For  the  necessary  proof  for  the  registration  of  a 
will  (1),  grant  from  the  Crown  (2),  Order  in  Council, 
By-law,  or  other  instrument  under  the  seal  of  any 
corporation  (3),  and  certificate  of  judicial  proceed- 
ings (4),  the  reader  is  directed  to  the  several 
sections  of  this  Act  relating  thereto,  and  referred 
to  in  the  notes  infra. 

The  word  "shall  "renders  it  imperative  upon  the  impera- 

subscVibing  witness  to  make  the  required  affidavit  tive  uP°n 
'  witness  to 

(5),  his  refusal  or  neglect  to  comply  being  section  make  affi- 

forty-four  post.  davit- 

Object  of 

The  object  to  be  attained***!  requiring  the  name,  name,  AC., 
place   of  residence,  and  addition  of  the  attesting  f^f/for 
witness  to  be  set  forth,  is  obviously  for  the  purpose  PlV"Pose.8 
of  identification.     It  will  be  evident  that,  although  witness 
by  the  language  of  the  section  the  affidavit  should  set  »°tre<jmr- 
forth  the  name,  etc.,  of  the  witness,  he  isnotrequired  as  to  his 
to  swear  to  these  facts,  as  was  the  case  under  the  resldence 

or  occupa 

Act  of  1865  (6).     The  addition  of  a  deponent  istion,  as 

,  _  under  Reg. 

ft)  Sec-Gf  Act  of 

(2)  Sec;  61.  1865- 

(3)  Sec.  G2  &  73. 

(4)  Sees.  48  &  49. 

(5)  R.  S.  (Ont.).  cap.  1,  s.  8,  ss.  2. 

(6)  See  39. 
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r  CHAP.  vn. 
§38. 


Addition    onjy  descriptive,    and   not  an   allegation   of    fact 

is  descrip-         •* 
tiveooly.    (1). 

Wltte<le  (ft)-  ^ne  ^rs^  clause  °f  the  affidavit  requires  the 
pose  as  to  witness  to  depose  to  the  execution  of  the  original 
of  instru"  instrument,  and  should  there  be  a  duplicate  there- 


ment  du- 
plicated, 


Qf 


a]so  Of  sucn  duplicate. 

. 

execution   must  be  that 


posed  to 
must  be 
that  of 
grantor, 


Theexecu-  The  execution  must  be  that  execution  which 
tion  de-  gives  effect  to  the  contents  of  the  instrument. 
Execution  by  a  grantee  is  not  generally  neces- 
sary to  the  transfer  of  the  grantor's  interest  to  him 
under  such  instrument,  his  assent  to  such  transfer 
being  implied.  It  is  apparent  that  the  execution 
meant  by  the  Act  is  mainly  that  on  the  part  of  the 
grantor. 

The  witness  to  the  execution  of  a  deed  should  be 
the  witness  to  the  execution,  by  the  party  from 
the  estate  whom  the  estate  moves  (2).     The  grantor's  execu- 
tion is  the  real  execution  and  the  witness  to  his 
execution  must  attest  (3). 

The  practice  under  the  English  Registry  Act  has 
been  to  permit  the  witness  to  the  execution  by 
either  party  to  make  the  necessary  affidavit  accom- 
panying the  memorial  (4).  It  has  been  held  under 
the  Irish  Registry  Jfci,  that  where  the  affidavit 
does  not  prove  the  execution  by  the  owner,  *t  is 
defective  in  substance  (5). 

The  language  of  the  fortieth  section  post,  bears 
post  con-    out  the  view  that  the  execution  by  the  grantor  is 
require?18  *^e  execution  required  by  the  Act.     Although  a 
ment.        deed  in  some  cases  may  be  valid  without  the  sig- 
nature of  the  grantor,  yet  it  cannot  be  received  for 

(1)  Hood  v.  Conkrite,  4  P.  R.,  279. 

(2)  Sugden,  V.  &  P.,  11  Ed.   341;  Reg.  v.  Middlesex  (Regis- 
trar), 28  L.  J.,  Q.  B.,  1  Ell.  &  Ell.,  322;  Doe  d.   Rennick  v. 
Armstrong,  1-H.  &  B.,  app  727. 

(3)  Fisher  on  Mort.,  3  Ed.,  p.  658. 

(4)  9  Bythewood's  Coiiv.,  3  Ed.,  p.  683.     Rigge,  p.  74. 

(5)  In  Re  Stephens,  10  Ir.  Rep.  (Eq.),  282. 


or  party 

from 

whom 


Practice 
under 
English 
Acts. 


The  40th 
section 
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registration  under  this  Act  without  such  signature.  Deeds, 
The  form  of  the  affidavit  in  Schedule  E.  expressly  signed, 
mentions  the  "  signing  and  sealing  "  upon  the  part 
of  those  executing  the  deed.     In  other  words,  deeds 
without    signature    are    invalid    for    registration 
purposes. 

It  is  apprehended  that  the  words  "  signed, 
sealed  and  executed,"  must  appear  in  the  affidavit, 
and  that  a  statement  that  the  witness  saw  the 
deed  "  executed  "  simply,  without  more,  is  insuf- 
ficient, and  that  such  an  affidavit  cannot  be  receiv-  Affidavit 

should  fol- 

ed.     When  the  words  of  our  Act  are  precise  andiowlan- 
unambiguous,    they   must  be  expounded  in 


natural  and  ordinary  sense  (1).  pre- 

The  sixth  section  of  the  Act  26,  Geo.  III.,  (New 
Brunswick),  required  the  execution  of  deeds  pro- 
posed to  be  registered,  to  be  proved  by  the 
subscribing  witness,  who  should,  upon  oath,  prove 
"  the  signing,  sealing  and  delivery  "  thereof.  Held, 
that  proof  by  the  subscribing  witness  that  he  saw 
the  grantor  "  sign,  seal  and  make  their  marks 
thereto  for  the  purposes  therein  contained  "  was 
insufficient,  and  a  deed  with  a  memorandum  of 
this  proof  endorsed  upon  it  was  improperly  regis- 
tered (2).  In  his  judgment  in  this  case  Eitchie 
C.  J.,  remarks,  "The  Kegistrar  has  no  right  to  Registrar 

.        cannot  ac- 

draw  any  inference,  or  accept  or  act  on  any  other  cept  other 
evidence   in  substitution  of   that  directed  by  the  P™?f  than 

J   ,         that  pre- 

statute  ,  and  until  the  legal  evidence  so  required  scribed  by 
is  furnished  and  acted  on  by  the  proper  officer,  thestatute- 
deed  cannot  properly  be  recorded." 

(6.)  Place  of  execution. 

Prior  to  the  Registry  Act  of  1846  (3)  it  was  not  Not  neces- 

(1)  Gaudet  v.  Brown,  L.  R.  5  P,  C.,    p.    153.       See    V.  C.  sary  under 
Esteu's  remarks  in  Reid  v.  Whitehead,  10  Gr.,  448. 

(2)  Doe  d.  Catherine  v.  Turnbull,  3  Pugsley,  74. 

(3)  Sec.  10. 
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Keg.  Act    incumbent  to  state  in  the  affidavit  where  the  deed 

Place  of     was  executed.     The  place  of  execution  must  now 

execution  aiso  ue  designated.     It  is  important  that  the  place 

deposed6  where  the  instrument  is  executed  should  be  nien- 

to-  tioned  in  the  affidavit  in  order  ;  First  —  that"  as  the 

nature  of  the  proof  varies  according  to  the  locality 

where  the  instrument  purports  to  be  executed,  it 

To  assist   wjjj  enable  the  Eegistrar  to  ascertain  whether  the 

the  Regis- 

trar.         requirements  of  the  Act  have  been  duly  complied 

with  ;  such  as  that  the  affidavit  of  execution  is  taken 

before  the  authorized  officer.    "The  mention  of  the 

place  of  execution  is,  I  think,  intended  to  enable 

the  Eegistrar  to  judge  of  the  nature  of  the  proof 

required  in  that  particular  case,   and  which  is  dif- 

ferent according  as  the  instrument  is  executed  in 

Steven!"   or  out  of   U^3er    Canada"    (1).     Secondly—  that 

quiry  as  to  should  the  fact  of  the  execution  ol  the  instrument 

execution.  ^e  disputed,  parties  interested  will  be  facilitated 

in  pursuing  their  enquiries  upon  the  subject. 
Eegiatrar       Jt  js  clear  that  in  the  absence  of  any  such  state. 

cannot  re- 

ceive in-    nient  in  the  affidavit,  the  Eegistrar  cannot  receive 

if  piacTof  or  register  the  instrument  to  which  it  relates. 

execution  Where  a  Eegistrar  recorded  a  certificate  of  dis- 
charge of  mortgage  upon  an  affidavit  which  did 
not  state  the  place  of  execution,  as  required  by  the 
statute,  it  was  held,  that  he  should  have,  refused 
to  register  it,  and  that  by  registering  "  he  failed  in 
the  strict  and  proper  discharge  of  his  duty  "  (2). 

Knowl-          (c.)  Knowledge  of  the  parties  executing  instru- 

edgeof  the 
parties       -merit. 

executing       T]ae  afficiavit  must  state,  in  the  third  place,  that 

writing.  _  ' 

Affidavit    the    attesting   witness    knew    the  parties  to   such 
must  state  instrument,   if  such  be  the  fact,  or  that  he  knew 

that  wit-  J 

ness  knew  such  one  or  more  of  them  according  to  the  fact. 


^  Mftgrath  v  T 

(2)  Per  Esten,  V.  C.,  Eeid  v.  Whitehead,  10  Gr.,  p.  449. 
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Taking  this  subsection  in  connection  with  themoi'?of 

pftl't'lGS 

form  of  the  affidavit  in  Schedule  E.,  adoubt  has  been  executing. 
expressed  whether  the  witness  must  have  known 
least  one  of  the  parties,  or  not.     The  language  of  Ambiguity 
the  subsection  does  not  help  one  out  of  the  difficulty,  clause  in 
as  the  first  clause  requires  him  to  state  that  heafMavit; 
knew  the  parties,  i.  e.,  all  the  parties,  if  such  be 
the  fact.     Now  if  such  should  not  he  the  fact,  then 
what  ?     The  attestation  contained  in  the  conclud- 
ing clause,  is  "  or  that  he  knew  such  one  or  more 
of  them,"  according  to  the  fact.     Does  this  in  fri- 
th at  he  must  say  that  he  knew  one  of  the  parties, 
and  also  more  of  the  ai,  if  the  fact  be  that  he  knows 
more  ?     Or  does  it  mean,  in  case  such  be  the  fact, 
that  he  does  not  know  any  of  the  parties,  that  he 
should  state  that  absence  of  knowledge  in  the  affi- 
davit ? 

Keference   to   the  third  clause   in    the  form  of  And  in 
the  affidavit  will  not  assist  us  in  the  solution  of  schedule 
this  doubt,  as  it  requires  the  witness  to  state  thatE- 
he  knows  the  parties   (or  one   or   more  of  them 
according  to  the  fact),  the  words   "  according  to  the 
fact  "  applying  equally  to  "parties"  and  "one  or 
more  of  them." 

Can  then  an  affidavit  of  execution  be  held  to  be 
in  accordance  with  the  statute,  and  be  receivable 
by  the  Registrar  which  contains  a  statement  by 
the  witness  that  he  does  not  know  any,  of  the 
parties  ? 

It  is  submitted  that  such,  an  affidavit  is  invalid  Affidavit 
and  cannot  be  registered,  upon  the   ground  thatuniess 


the  main  object  in  requiring  an  affidavit  to  prove 

,.,'".  deposes 

the  execution  of   an  instrument  for   registration  that  he 


purposes  is  to  establish  the  authenticity  of  t 
execution  of  such   instrument,   and  to  show,  not  Qf  the 
only  that  it  is  a  genuine  document,  but  that  it  isgr 
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the  act  of  the  grantor,  or  person  from  whom  the 
estate  or  interest  moves.  How  tnen  can  it  be  said 
that  the  object  of  the  statute  is  attained,  when  the 
only  guarantee  to  satisfy  the  Eegistrar  and  the 
public  that  the  instrument  is  authentic,  and  is 
Or  party  reany  the'act  and  deed  of  the  grantor,  or  person 

from  es- 

tate  from  whom  the  estate  or  interest  moves,  is  the 
moves'  affidavit  of  a  person  who  admits  therein  that  he 
does  not  know  such  grantor  or  person,  but  who 
states  in  a  previous  clause  of  the  affidavit  that  he 
"was  personally  present  and  did  see  "  the  within 
instrument  duly  signed,  sealed  and  executed  by 
the  parties  to  the  instrument  and  whom  therefore 
he  cannot  rightly  and  properly  say  were  the  proper 
parties  or  not  ? 

Degree  of       It  is  not  too  much  to  demand  that  the  witness  to 
the  execution  of  an  instrument  should  be  to  some 

cage. 

extent,  at  least,  acquainted  with  the  parties  who 
execute  in  his  presence  ;  especially  in  the  case  of 
such  important  instruments  as  those  affecting  the 
title  to  land,  so  that  he  may  be  able  to  testify 
to  the  Court  when  necessary.  What  degree  of 
knowledge  or  acquaintance  the  witness  should 
have  is  not  stated  and  could  not  be  laid  down.  It 
.  is  presumed  that  a  slight  knowledge  on  the  part 

be  per-   "  of  the  witness  is  sufficient.     It  need  not  necessar- 
sonal. 


Witness  Under  the  Registry  Law  of  the  State  of  New 
swear  to  York  the  affidavit  of  execution  must  show  that  the 
knowledge  witness  knew  the  grantor,  otherwise  the  proof  is 

of  grant-     .         ffi    . 

or  under     insufficient  (1). 

^n  exammmg  the  original  bill  upon  which  the 
Registry  Act  of  1865  was  founded,  it  will  be  noticed 
that  it  contained  two  clauses  bearing  directly  upon 

(1)  Jackson  v.  Gould,  7  Wend.  (N.  Y.),  364  ;  Jackson  v.  Osborn,. 
2  Wend  (N.  Y.),  555. 
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this  point,  but  which  were  struck  out  while  the  Struck  out 
bill  was  in  Committee.     The  clauses  are  as  fol-  clauses  in 
lows  :     (6)  But  if  he  do  not  know  them  or  do  not  B?if upon 
know  the  whole  of  them,  he  shall  state  that  fact. which  the 

Reg.  Act 

(7)  And  as  to  such  of  them  as  he  does  not  know0f  1865 
he  shall  state  the  circumstances  which  lead  him was  based- 
to  believe  that  the  party,  or  parties,  whom  he  does 
not  know,  and  whose  signature  or  signatures  he 
attests,  is  or  are  in  truth  the  grantor  or  party 
named  in  the  instrument,  such  as,  that  the  party 
declared  himself  to  be  the  person  in  question,  and 
the  witness  had  no  reason  to  doubt  the  truth  of 
the  same  or  that  the  party  whom  the  witness  does 
not  know  was  identified  to  him  by  such  person 
[naming  and  describing  him]  who  is  a  person 
well  known  to  the  witness,  and  whose  statement 
the  witness  believes  to  be  true.  The  fact  that 
these  clauses  were  struck  out  shews  'that  the 
Legislature  did  not  approve  of  a  witness  to  an 
instrument  having  no  knowlege*  of  the  parties 
thereto. 

(d.)  Witness  must  be  a  subscribing  witness.         Mast  be  a 

subscrib- 

And  lastly  the  affidavit  should  state  that  he  is  a  ing  wit- 
subscribing  witness.     He  cannot  be  a  marksman.  ness; 

Marks- 
He  must  be  a  literate  witness,  able  to  read  and  man  not 

write,  otherwise  he  will  be  unabje  to  state  that  he sufficient- 
saw  the  instrument  signed  by  the  grantor,  if  unable 
to  read  their  writing.  He  must  sign  the  instru- 
ment as  witness  prior  to  making  the  affidavit ; 
sometimes  this  is  inadvertently  overlooked,  and 
occasions  some  annoyance  and  delay  registration. 

Having  glanced  at  the  nature  of  the  affidavit  it  Affidavit 
only  remains  to  observe  that  foreign  and  irrele-  contain 
vant  matter,  such  as  "that  the  parties  are  over  fore,lgn  °f 

1  irrelevant 

twenty-one  years  of  age  "  &c.,  is  to  be  condemned,  as  matter. 
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L  §J39,  40. 

tending  to  pervert  the  simple  and  effectual  mode 
of  proof  established  by  the  statute  into  a  conven- 
ient declaration  of  matters  affecting  the  title, 
more  properly  appertaining  to  the  practice  of  a 
conveyancer. 
Technical  ^he  Courts  will  not  notice  technical  objections 

objections  .         .  . 

totheaffi-to  an  affidavit  which  is  required  to  be  made  under 


a  sta^ute  >  sucn  as  •  the  present,  especially  where 
vail.  such  objections  are  founded  upon  a  non-compliance 
Substan-  wj^1  certain  Eules  'of  Court,  established  for  the 

tial  com- 

pliance     regulation  of  the  practice  and  proceedings  in  such 

utfissif"  Court.     It  will  be  sufficient  if  such  affidavit  fully 

ficient.      and  plainly  complies  with  what  is   substantially 

required  by  the  statute  affecting  such  affidavit  (1). 

Affidavit  39.  The  said  affidavit  shall  be  made  on  the  said  instrument, 

to  be  or  securely  attached  thereto,  and  such  instrument  and  affidavit 

registered  shall  be  copied  at  full  length  in  the  Registry  Book.     31  V.,  c.  20, 
^.39. 

Under  Under  the  Eegistry  Act  of  1865  (2)  the  affidavit 

ofefg65c     was  required  to  be  made  on  the  instrument,  no 
affidavit    provision  being  made  for  it  being  annexed  to  it,  as 

could  not    7 

be  an-       m  this  section.     It  need  not  be  made  on  a  duph- 

nexed.       ca|-e  0£  ^ne  instrument  as  the  affidavit  forms  no 

part  of  the  instrument.     Requiring  the  affidavit  to 

Benefit  of  .  i 

having  'be  copied  in  full  in  the  Registry  affords  the  party 
cop^eTm  examining  the  instrument  an  opportunity  of  ascer- 
fuiiin  taining  if  the  former  is  in  compliance  with  the  Act, 
Book.  ry  and  at  the  same  time  perpetuates  the  evidence  of 
execution. 

When  dif-        ^'  Where  any  instrument  is  executed  by  one  or  more  gnu- 
fere]lt  wjt]  but  not  by  all  of  them,  in  presence  of  the   same  T  wit- 

nesses see  n'-sses>   aucl  by    one  or  more  of  the  other  parties  thereto,   in 
different     Presence  °f  another  witness  or  other  witnesses,  then  and  in 
grantors     case,  the  witness  or  one  of  the  witnesses,  whether  tli 
execute.      so  executec^  iu  ^ie  same  or  in  different  places,  shall  inn! 
affidavit,  in  accordance  with  the  thirty-eighth  section,  as  1 
separate  and  distinct  execution  of  the  instrument  before  the  same 
is  registered.     31,  V.  c.  20,  s.  40. 

(1)  Mover  v.  Davidson,  1  U.  C.  P.,  521.     See  De  Fonv 
Burnell,  15  U.  C.  E.,  370. 

(2)  See  40. 
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This  section  confirms  the  proposition  contained  Section 
in  the  remarks  upon  section  thirty-eight  ante,  in  re-  the'view 

ference  to  the  affidavit  of  execution,  viz..  that  it  must that  ^l6 

execution 
shew  an  execution  on   the  part  of  the  , grantor,  or  to  be  at- 

the  person  from  whom  the  estate  or  interest  moves,  tSlj^f01* 
in  requiring  that,  when  the  instrument  is  executed  grantor, 
by  more  than  one  grantor  before  separate  witnesses,    ' 
each  witness  must  make  affidavit  as  to  the  party  ex,- 
ecuting  in  his  presence.  It  is  to  be  remarked  that  the 
Kegistrar  is  here  expressly,  as  lie  is  impliedly  by 
the  thirty-eighth  section  ante,  prohibited  from  reg-  fromregis- 
istering  the  instrument  until  this  is  complied  with. 

41.  No  registration,  under  this  Act,  of  any  instrument  shall  be  Certain 
deemed  or  adjudged  void,  or  defective  by  reason  of  the  name,  defects  in 
place  of  residence,  addition,  occupation  or  calling  of  the  subscrib-  affidavit 
ing  witness  thereto  not  being  set  forth  in  full,  or  being  improperly  no*.  *°  ^u' 
or  insufficiently  given  or  described  in  the  affidavit  mentioned  in  validate 
and  required  by  section  thirty-eight,  nor  by  reason  of  any  clerical  regi 
error  or  omission  of  a  merely  formal  or  technical  character  in  * 
such  affidavit.     36,  V.  c.  17,  s.  3. 

Section  38  ante,  requires  that  the  name,  place 
of  residence,  addition,  occupation  or  calling  of  the 
subscribing  witness  shall  be  set  forth  in  full  in 
the  affidavit  of  execution.  The  present  section, 
introduced  by  the  Act,  36  Vic.,  c.  17,  however, 
qualifies  sec.  38  by  enacting  that  the  absence  of 
such  full  details,  or  the  improper  or  insufficient 
compliance  of  the  particulars  required  by  that 
section,  or  any  clerical  error  or  omission  in  the 
affidavit  shall  not  affect  the  validity  of  registration. 
It  has  always  been  held  that  clerical  errors  or 
mere  formal  omissions  shall  not  vitiate  registra- 
tion (1).  The  effect  of  this  section  is  to  confirm 
the  validity  of  the  registration  of  any  instrument 
coming  within  its  operation,  but  by  section  78, 
post,  the  Eegistrar  is  expressly  enjoined  not  to 
register  any  instrument  except  upon  the  proof 
(1)  Wyatt  v.  Harwell,  19  Vis.,  435. 
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required  by  this  Act.  As  to  what  is,  or  what  is 
not,  a  defect  of  form,  must  depend  upon  the  cir- 
cumstances of  each  case.  Where  the  affidavit 
does  not  prove  the  execution  by  the  grantor,  or 
party  from  whom  the  estate  moves,  the  defect  is 
one  of  substance  and  not  of  form,  and  therefore 
cannot  be  cured  under  this  section  (1).  Actual 
omission  of  any  of  the  particulars  required  by  sec- 
tion 38  is  not  cured  by  this  section. 

Deedsmay  42.  Any  instrument  may  be  registered  under  this  Act,  not- 
be  regis-  withstanding  that  the  Christian  name  or  names  of  the  subscribing 
tered  not-  witness  making  such  affidavit  is  or  are  only  set  forth  therein 
with-  by  initial  letter  or  letters,  or  abbreviation  or  abbreviations,  and 
standing  not  in  full.  36  V.,  c.  17,  s.  3. 
Christian  . .  . ,  .  .  .  •,  , 

name  of        The  stringency  of  section  thirty-eight  ante,  in 

witness     requirin<y  the  Christian  name  or  names  of  the  sub- 
not  set  . 
forth.        scribing  witness  to  be  mentioned  in  full  in  the 

Object  of  affidavit  of  execution,  occasioned  considerable  in- 

section. 

convenience,  owing  to  the  common  custom  ot  such 
name  being  represented  by  initial  letters  in  the 
signature  of  the  witness,  in  the  attestation  clause 
to  the  instrument,  and  the  difficulty  caused 
thereby  to  the  Commissioner,  in  filling  up  the 
affidavit  in  accordance  with  the  statute.  The  fre- 
quent non-observance  of  the  rule  requiring  the 
names  to  be  set  out  in  full  and  the  delay  in  regis- 
tering caused  thereby  led  to  the  adoption  of  this 
section  by  the  36  Vic.,  cap.  17. 

Before  43.  Every  affidavit  made  under  the  authority  of  this  Act  shall 

whom  to  be"  made  before  some  one  of  the  following  persons  ; 
be  sworn.  i  if  made  in  Ontario,  it  shall  be  made  before — 
InOntario.  The  Eegistrar  or  Deputy  Kegistrar  of  the  County  in 

which  the  lands  lie  ; 
Or,  before  a  Judge  of  any  of  the  Superior  Courts  of  Law 

or  Equity ; 
Or,   before  any  Judge  of  a  County  Court  within   his 

County ; 

Or,  before  a  Commissioner  authorized  by  any  of  the 
Superior   Courts   to  take   affidavits — 31    V.,    c.    20, 
»     8.41(1); 

(1)  In  re  Stephens'  Estate,  10  Ir.  Eep.  (Eq.),  282. 
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Or,  before  any  Justice  of  the  Peace  for  the  County  in 
which  such  affidavit  is  sworn — 39  V.,  c.  25,  s.  3. 

2.  If  made  in  Quebec,  it  shall  be  made  before—  In  Quebec. 

A  Judge  or  Prothonotary  of  the  Superior  Court  or  Clerk 

of  the  Circuit  Court ; 
Or    before  a  Commissioner  authorized  under  the  laws  of 

Ontario  to  take,  in  Quebec,  affidavits  in  and  for  any  of 

the  Courts  of  Record  in  the  Province  of  Ontario  ; 
Or,  before  any  Notary  Public  in  Quebec,  certified  under 

his  official  seal— 31  V.,  c.  20,  s.  41  (2) ;  34  V.,  c.  14, 

ss.  2  &  6;  C.  S.  C.,  c.  79,  s.  3. 

3.  If  made  in  Great   Britain  or  Ireland,  it  shall  be   made*?.  U"^ 

before — 

A  Judge  of  the  Supreme  Court  of  Judicature  in  Eng- 
land, or  of  the  Court  of  Session  or  the  Justiciary 
Court  in  Scotland,  or  of  the  High  Court  of  Chancery, 
or  of  the  Court  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer,  in  Ireland ; 
Or,  before  a  Judge  of  any  of  the  County  Courts  within  . 

his  County ; 

Or,  before  the  Mayor  or  Chief  Magistrate  of  any  City, 
Borough  or  Town  corporate  therein,  and  certified 
under  the  common  seal  of  such  City,  Borough  or 
Town  Corporate ; 

Or,  before  a  Commissioner  authorized  to  administer 
oaths  in  the  Supreme  Court  of  Judicature  in  England, 
or  before  a  Commissioner  authorized  by  the  laws  of 
Ontario  to  take,  in  Great  Britain  or  Ireland,  affidavits 
in  and  for  any  of  the  Courts  of  Eecord  in  the  Province 
of  Ontario  ; 

Or,  before  any  Notary  Public  certified  under  his  official 
seal— 31  V.,  c.20,  s.41(3);   34  V.,  c.  14,  ss.  2,  4  &  6  ; 
40V.,  c.  7,  Sched.  A  (126); 
4.  If  made  in  any  British  Colony  or  Possession,  it  shall  bei,11.,^  i 

made  before-  B»tlsh 

Colony. 

A  Judge  of  a  Court  of  Eecord,  or  of  any  Court  of 
Supreme  Jurisdiction  in  the  Colony  ; 

Or,  before  the  Mayor  of  any  City,  Borough  or  Town 
Corporate,  and  certified  under  the  common  seal  of 
such  City,  Borough  or  Town  ; 

Or,  before  any  Notary  Public,  certified  under  his  official 
seal ; 

Or,  if  made  in  the  British  Possessions  in  India,  before 
any  Magistrate  or  Collector,  certified  to  have  been 
such  under  the  hand  of  the  Governor  of  such  Pos- 
session ; 

Or,  before  a  Commissioner  authorized  by  the  laws  of 
Ontario  to  take,  in  such  British  Colony  or  Possession, 
affidavits  in  and  for  any  of  the  Superior  Courts  of  the 
Province  of  Ontario— 31  V.,  c.  20,  s.  41  (4);  34V., 
c.  14,  ss.  2.  4<fe  6; 
5.  If  made  in  any  Foreign  Country,  it  shall  be  made  before —  In  a 

The  Mayor  of  any  City,  Borough,  or  Town  Corporate  of  Foreign 
such  country,  and  certified  under  the  common  seat  of  Country, 
such  City,  Borough,  or  Town  Corporate  ; 
8 
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Or,  before  any  Consul,  Vice  Consul,  or  Consular  Agent 
of  Her  Majesty,  resident  therein  ; 

Or,  before  a  Judge  of  a  Court  of  Record,  or  a  Notary 
Public,  certified  under  his  official  seal  ; 

Or,  before  a  Commissioner  authorized  by  the  laws  of 
Ontario  to  take,  in  such  country,  affidavits  iu  and  for 
any  of  the  Courts  of  Eecord  of  the  Province  of 
Ontario—  31  V.,  c.  20,  s.  41  (5)  ;  34  V.,  c.  14,  ss.  2, 
4&6. 

interpre-       rpne  wor(j  «  affidavit  "   includes   "  affirmation  " 

tation  of 

word"Affi-  and  "  declaration     (1). 

Originally  all  affidavits  had  to  be  made  before  the 
Beg.  Act  of  Registrar  or  his  Deputy,  and  for  that  purpose  the 
davits'*  witnesses  had  to  attend  at  his  office. 
sworn  be-  ^^e  Regis^T  Act  of  1846  relieved  witnesses 
fore  the  from  the  necessity  of  attending  at  the  Registry 
orDeputy.  Office,  and  permitted  the  affidavit  to  be  taken  as 
Provisions  Well  before  a  Judge  of  the  Superior  or  County 
Act  of  (then  called  District)  Courts  or  a  Commissioner 
1846.  for  taking  affidavits,  as  before  the  Registrar  or  his 
Deputy. 

Much  inconvenience  being  experienced  in  many 

portions  of  the  Province,  principally  in  those  sec- 

tions lying  at  a  distance  from  towns  and  villages, 

from  the  want  of  Commissioners,  it  was  enacted 

89  Vic.,  c.by  39  Vic.,  (0.)  cap.  25,  s.  3,  that  the  affidavit,  if 

2o  (Ont.)  ma(je  in  Ontario,  could  be  sworn  before  a  Justice 

of  the  Peace  for  the  County  in  which  the  affidavit 

No  pro-     might  be  sworn,  in  addition  to  those  functionaries 

vision  for  before  referred  to. 

regis- 

tration of      The   Registry   Act    of    1795   (2)   provided  that 

o^i^t"*!8  memorials  of  instruments  executed  out  of  the 
ments  exe-  County  wherein  the  lauds  laid  could  be  registered 
Province  upon  affidavit  of  one  of  the  witnesses  to  the  instru- 


'  ment  sworn  before  a  Judge  of  the  King's  Bench  or 
1795.        a  Commissioner  ;  but  made  no  provision  for  the 

(1)  Sec.  45  pott. 

(2)  Sec.  13. 
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taking  of  the  affidavit  of  witnesses  to  the  memorial 
of  an  instrument  executed  out  of  the  Province. 

This,  being  found  inconvenient,  led  to  the  passage 
•of  the  Act  58,  Geo.  III.,  cap.  8,  which,  after  reciting  58  Geo.3, 
that  difficulties  had  arisen  in  cases  where  parties  cap'  ' 
residing  in  Great  Britain  and  Ireland,  or  in  other 
colonies,  executing  any  instrument  or  will  which 
then  had  to  obtain  registration  in  this  Province, 
provided  (1),  that  such  instrument  could  be  regis- 
tered upon  an  affidavit  of  execution  sworn  before 
the  Mayor  or  Chief  Magistrate  of  any  City,  Borough 
or  Town  orporate  in  Great  Britain  or  Ireland,  or 
the  Chief  Justice  or  Judge  of  the  Supreme  Court 
of  any  Colony. 

The  Eegistry  Act  of  1846  (2)  permitted  a  decla-  Beg-  Act 
ration  to  be  substituted  for  such  affidavit  in  cases 
where,  by  law,  a  declaration  was  substituted  there- 
for. It  also  required  the  Mayor  or  Chief  Magistrate  Extended 
in  any  City,  etc.,  in  Great  Britain  or  Ireland  to 
attach  the  corporate  seal  of  such  City,  etc.,  to  the 
affidavit  ;  extended  the  authority  of  taking  such 
affidavits  to  the  Chief  Justice  or  Judge  of  any 
Court  of  Queen's  Bench  in  Lower  Canada,  the 
Mayor  of  any  City,  Borough  or  Town  Corporate 
in  any  foreign  Country,  or  any  Consul  or  Vice- 
Consul  of  Her  Britannic  Majesty  therein.  It  was 
a  condition  precedent  to  the  registration  of  an 
instrument  upon  an  affidavit  sworn  abroad,  that 
the  instrument  to  which  the  memorial  related 


should   be   certified  by  the  official  before   whomtakin8. 
such  affidavit  was  sworn,  as  that  referred  to  in  the 
affidavit  or  affirmation. 

By  12  Vic.,  cap.  77,  the  Judges  of  the  Courts  of  Appoint- 
Queen's  Benck  and  Common  Pleas  were  empowered  Commis- 

(1)  Sec.  3. 

(2)  Sec.  10. 
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sioners      ^0  appoint  such  persons  in  Lower  Canada  as  they 

out  of  .      .  .    .    J 

Province    deemed  proper  to  be  Commissioners  for  receiving 
I2  Z1C-'     affidavits  in  Lower  Canada,  to  be  used  in  the  Courts 

C*     it* 

in  Upper  Canada  ;  and  affidavits  of  execution  of 
deeds,  etc.,  sworn  before  such  Commissioners  were 
sufficient  for  registration  purposes. 

18  Vic.,         The  18  Vic.,    cap.    127,    sec.    5,    extended   the 
c.  127.       power  to  take  such  affidavits  to  the  Judge  of  the 
Equity  and  District  Courts  of  Lower  Canada. 

26  Vic.,  The  Governor  in  Council  was  authorized  by  26 
•  41>  Vic.,  cap.  41,  to  appoint  Commissioners  for  taking 
affidavits  in  the  United  Kingdom  for  use  in  Canada, 
and  that  Act  further  provided  that  affidavits  taken 
before  such  Commissioner  or  Notary  Public, 
Consul,  Vice-Consul,  Acting  Consul,  Pro-Consul, 
or  Consular  Agent  in  foreign  countries,  should  be 
available  for  registration  purposes.  This  Act  was 
34  Vic.,  repealed  by  34  Vic.,  cap.  14,  which  transferred  the 
powers  theretofore  vested  in  the  Governor  in 
Council  to  the  Lieutenant-Governor  in  Council, 
but  contained  similar  clauses  to  those  in  the 
repealed  Act. 

Affidavits  It  will  be  observed  that  all  affidavits  taken  before 
before  a  Notary  Public  must  not  only  be  signed  by  him, 
Notaries,  buf;  be  also  certified  under  his  official  seal:  the 

Mayors.  . 

Chief        same  remark  applying  to  affidavits  taken  before  the 

HsS'andMay°r  or  Chief  Magistrate  of  a  City,  etc.,  who 

must  be    must  certify  under  the  common  seal  of  such  city. 

to  nocta    An  acknowledgment  of  a  deed  made  in  Great  Brit- 

seal-          ain  was  in  the  following  form: — "Be  it  remembered 

that  on  &c.,  before  me,  T.  G.,  Mayor  of  the    Town 

of  Southampton,  in  England,  personally  appeared 

&c.  &c.     Given  under  my  hand  and  seal   the    day 

and  year  first  above  written,"  and  signed  by  the 

Mayor    with   a   seal   affixed,    having    the    words 
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"Southampton  Villa"  inscribed  around  what  ap- 
peared to  be  the  City  Arms  ;  it  was  held,  that  the 
seal  imported  to  be  the  corporate  seal  of  the  City 
of  Southampton,  and  not  the  private  seal  and  that 
therefore  the  acknowledgment  wa»  sufficient  under 
Kev.  Stat.  (N.  B.)  c.  112.  (1). 

The  provisions  of  this  section  as  to  affidavits  of 
•execution  made  out  of  Ontario  are  merely  permis- 
sive, and  do  not  interfere  with  the  right  to  adopt 
the  ordinary  mode  of  proof,  so  that  a  deed  executed 
out  of  Ontario  may  be  proved  here  by  the  subscrib- 
ing witness  in  the  usual  way  (2).  Kegistrar 

The  Kegistrar  has  no  discretion  to  receive  one  discretion 
mode  of  proof  and  reject  another  (3).  to  rei,ect 

one  of 

It  is  essential  that  the  affidavit  should  be  en-  several 
-dorsed  upon,  or  be  annexed  to,  every  duplicate.     It  ^°0f^ 
is  sufficient  that  it  be  endorsed  upon  or  annexed  Affidavit 
to  the  instrument  to  be  deposited  with  the  Eegis- 


trar.     At   the   same  time  it  is  more  prudent  tooran- 
have  the  affidavit  upon  all,   especially  when  the     „  '.  '.    , 
instruments  are  to  be  executed  and  sworn  to  out  if  on  or 


of  the  Province,  as  the  probability  of  at  least  one 

of  the  affidavits  being  properly  signed  and  taken  ment 

•  n  i  ,    •  deposited. 

will  be  more  certain. 

The  party  before  whom  the  affidavit  is  sworn  Part   tak_ 
.should  properly  style  himself,  so  that  the  Registrar  ing  affi- 
others  may  ascertain  if  he  be  duly  authorized, 


The  practice  of  abbreviations  is  not  safe  or  pru-  properly 
dent.     Where  there  was  nothing  to  shew  that  an 
affidavit    was    sworn    before   a   duly    authorized 
officer,  the  Commissioner  merely  styling  himself, 
"  A  Commissioner,    &c."     Held   insufficient  (4). 

(1)  Re  Veber  v.  Britain,  4  All.  330. 

2)  Crockford  v.  Equitable  Ins.  Co.,5  Allen  (N.  B.),  651. 

3)  In  re  Registrar  of  York,  3  U.  C.  R.,  188. 

4.)  Hirons  v.  the  Municipal  Council  of  Amherstburg,  11  U.  C. 
R.,  458. 


PROOF    FOR   REGISTRATION.  [CH|i4  VI1 

But  where  the  certificate  of  acknowledgment, 
where  the  certificate  of  proof  of  execution  of  a  deed 
was  subscribed  "Geo.D.  Ludlow,"  without  and  des- 
cription of  his  official  character,  either  on  the  cer- 
tificate, or  annexed  to  his  signature  ;  it  was  held 
(Carter  J.  dissentiente)  that  the  Court  would  take 
judicial  notice  that  a  person  named  George  D. 
Ludlow  was  Chief  Justice  of  the  Province  at  the 
time  the  deed  appeared  to  have  been  executed,  and 
that  it  was  competent  for  the  Registrar  to  recog- 
nize the  certificate  as  an  authenticated  act  of  the 
Chief  Justice  (1). 

Affidavit  An  affidavit  sworn  by  one  of  two  witnesses  before 
before  a  the  other  witness  was  held  to  be  valid  (2).  Inter- 
witness.  iineations  should  be  noted  by  the  person  taking 
ation  1D  '  the  affidavit,  although  the  want  of  such  initialing 


should  be  ^QQS  noj.  necessarily  avoid  the  affidavit  (3).     It  is 

initialed,  J 

not  necessary  in  affidavits  sworn  under  a  statute 
Though  to  conform  to  the  technicalities  required  by  rules 
Sriiy!CeB~of  Court  (4)-  Nevertheless  a  close  adherence  to 

the  recognized  practice  is  always  advisable.  Where 
Jurat.  the  jurat  of  an  affidavit  stated  that  it  had  been 

sworn  upon  a  day  which  had  not  then  arrived,  it 

was   held   that   the   affidavit  was  a   nullity    (5). 

Forms  of  jurats  adapted  to  affidavits  sworn  out  of 

Ontario  are  given  in  Appendix  A. 

Witnesses        44.  Every  subscribing   witness  shall   be  compellable,    when 

compel-      necessary,  by  order  of  a  Judge  of  any  of  the  Superior  Courts  or 

lable  to       County  Courts,  to  make  affidavit  or  proof  of  the  execution  of  any 

make  am-  instrument  for  the  purpose  of  registration  under  this  Act,  and  to 

davit.          do  all  other  Acts  necessary  for  the  same  purpose,  upon  being  paid 

or  duly  tendered  his  reasonable  expenses  therefor.  31  V.,  c.  20r 

s.  42. 

(1)  Watson  v.  Hay,  3  Kerr,  559. 
(2.)  Reid  v.  Whitehead,  10  Gr.,  446. 

(3.)  Leeming  v.  Marshall,   5  P.  B.,  276;  Lyster  v.  Boultonr 
5  U.  C.  B.,  632. 

(4.)  Moyer  et  al  v.  Davidson,  et  al  7  U.  C.  P.,521.  See  De  Forrest 
etal  v.  Bunnell,  15  U.  C.  B.,  370. 

(5.)  In  re  Bobertson,  5  P.  B.,  132.     See  Babcock  v  the   Town- 
ship of  Bedford,  8  U.  0.  P.,  527. 
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The  ninth  section  of  the  Registry  Act  of  1846Witne«8 

rf  compel- 

enacted  that  every  memorial  of  a  deed  should  beiable 


attested  by  two  witnesses,  one  of  whom  was  to  be 

one  of  the  witnesses  to  the  execution  of  the  deed,  of  1846. 

etc.     "  One  whereof  shall,  upon  oath,  *  *  *  prove 

the  signing  and  sealing  of  such  memorial."  This  was 

construed  as  being  imperative  upon  the  witness  to  M-Md*""- 

us  would 

make  the  necessary  affidavit  ;  and  in  a  case  com-  be  under 
ing    within    that    section,    it    was   held,    that   a    a 
mandamus  would  lie  to  compel  an  unwilling  wit- 
ness to  prove  the  execution  of  a  deed  and  memorial 
for  registry  (1). 

This  section  dispels  all  doubt  upon  the  point  by  ?:hl8  sec~ 
rendering  it  compulsory  upon  such   a  witness  to  moves  any 
make  any  affidavit  or  proof  of  the  execution  of  the 
instrument  for  registration   purposes,   and  to   do 
such  other  acts  as  may  be  necessary  for  that  pttr-  Fees  muBt 
pose,    provided   he  is  first  paid  or  tendered  his  ^  *ender- 
reasonable  expenses  therefor.     In  the  event  of  his     ' 
refusal  to    comply,   an  order  of  the  Judge    of  a  those  al- 
Superior  or  County  Court  can  be  at  once  obtained, 


It  is  presumed  that  the  Court  would  require  the  in  civil 
same  fees  to  be  paid  or  tendered  as  those  payable  ings> 
to  a  witness  in  a  suit  or  civil  proceeding. 

It  will  be  noticed  that  this  section  speaks  only  ^t«,^b 
of  "  a  subscribing  witness."     If  a  grantor  should  scribing 
execute  the  instrument  in  the  presence  of  a  person  W] 
who   consents   to  act  as  witness,    but  afterwards 
refuses  or  neglects  to  subscribe  his  name,  could 
he,  being  a  witness,  though  not    "  a  subscribing 
witness,"  be  compelled  to  do  so,  if  the  grantor, 
relying  upon  the  assent  of  the  person,  had  departed 
from  the  country  and  could  not  be  easily  reached, 
in  order  to  obtain  a  re-  execution  of  the   instru- 
ment ?     It  is  conceived  that  upon  the  facts  being 

(1.)  Keg.  v.  O'Meara,  15  U.  C.  B.,  201. 
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shewn  to   the  satisfaction  of    the  Court,   and    it 

being    proved     that     the    person    was    p.aid,    or 

Court       tendered  his  expenses,  the  Court  would  order  such 

compel      person  to  subscribe  his  name  as  witness  to  the 

wi*nes?,to  instrument  ;  on  the  ground  that  by  such  consent 

subscribe  °  • 

as  such,  to  act  he  agreed  to  fulfil  the  duties  appertaining  to 
a  witness,  and  by  such  conduct  had  caused  the 
parties  to  the  instrument  to  place  themselves  in  a 
worse  position  than  they  would  have  occupied 
but  for  his  neglect  or  refusal. 

Penalty         The  penalty  for  disobedience  to  the  order  is  an 

bedience.  attachment  for  contempt  (1). 

For  form  of  affidavit  and  of  Judge's  order  see 
Appendix  A. 

Affirma-  45.  The  proof  may  be  either  by  affidavit,  or  by  affirmation  or 

tion  or  declaration,  when  by  the  law  of  the  country  where  such  proof  is 

declara-  made,  an  affirmation  or  declaration  may  be  substituted  for  an 

tion  in  affidavit  ;  and  the  Registrar  shall  receive  such  instruments  so 

certain  proved  without  any  other  or  further  proof  of  their  due  execution. 

cases.  31  V.,  c.  20,  s.  43. 

^mP-  Act       Prior  to  the  statute   permitting  declaration  or 

Wm.  4,     affirmation,  the  proof  of  a  deed  executed  in  Eng- 

a  6iicable  ^anc^  nav^no  been  made  under  the  Imperial  Statute 

to  this       5  &  6,  Wm.  IV.,  c.   62,  substituting   declarations 

for    affidavits,    and    such   deed    being   presented 

for  registration   in  this    Province,    the   Registrar 

refused  to  receive  it.     A  mandamus  to  compel  him 

to  register  the  deed  in  question  was  refused,  on  the 

ground  that  the  Imperial  Act  did  not  apply  to  the 

case  (2). 

Confined       £y  ^e  Registry  Act  of  1846  (3)  proof  by  decla- 

tomstru-  J  J  i 

ment  exe-  ration  or  affirmation  was  confined  to  cases  where 


the  instrument  was  executed  out  of  Upper  Canada. 

Sec  eAet         (*)  Swaine  et  al.  v  Stone,  4  M.  &    S.,    584  ;  Black  v.    Lowe. 
of  1846       4  D.  &  L.,  285  ;  Ham  v.  Ham,  3  0.  S.,  176  ;  Kegina  v.  Allen,  5  P, 

(2)  In  ro.  Lyons,  6.  0.  S.,  627. 

(3)  Sec.  10. 
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Since  the  Eegistry  Act  of  1865  this  distinction  has 
been  abolished  (1). 

The  provision  that   affirmation  or   declaration  Distinc- 
may  be  substituted  when  it  may  be  so  substituted  i&iie(j  by 
"by  the  law  of  the  country  where  such  proof  is 
made"  involves  the  question  whether  such  substi- 
tution can  be  made  in  Ontario,  and  if  so,  in  what 
cases. 

The  49  Geo.  III.,  c.  6,  after  reciting  that  the  in  what 
Menonists  and  Tunkers,from  conscientious  scrupl 


against  taking  oaths,  were  subject  to  much  incon-  tioi|  or 
venience,  not  only  to  themselves  and  their  families,  tiou  may 
but  also  to  others  requiring  their    evidence,  en-j^r^ade 
acted  that  upon  every  occasion  that  an  oath  was  49  Geo.  3, 
required,    or    an    affirmation   by  a    Quaker   was6' 
allowed,  every  Menonist  and  Tunker  could  make  Menonists 

the   declaration  or  affirmation  mentioned    in  theandTunk" 

era. 

Act;  and  .that  such  permission  was  to  remain  per- 
petual and  impliedly  contained  in  every  law  there- 
after to  be   enacted,    relating   to  evidence  or  the 
requirement  of  oaths.     This  permission  to  substi- 
tute affirmations,  &c.,  for  oaths  was  subsequently 
extended  to  matters  connected  with  criminal  pro-  MoraTi* 
ceedings,    and   Moravians   were   included   in   theans. 
exception  (2). 

These  statutes  were  incorporated  in  C.  S.  U.  C.,  c-  s.U.  C. 
cap.  32  (3),  and  are  now  included  in  "The  Evidence 
Act  "  (4).  It  would  appear,therefore,that  members 
of  the  religious  societies  referred  to  are  at  liberty 
to  make  affirmations  or  declarations  of  execution 
for  registration  purposes. 

The  statute,  34  Vic.,  cap.  14,  having  stated  i 
the  preamble  thereto  that,  "whereas  it  is  expedi-  cap 

(4)  Sec  44. 

(1)  10  Geo.  IV.,  c.  1. 

(2)  Sec.  1. 

(3)  R.  S.  Ont  .,  c.  62,  s.  12. 
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those  to    ent  to  permit  any  person  who  declares  that  the 
ligious  be-  taking  of  any  oath  is  contrary  to  his  religious 


Kef  taking  Belief  ^0   jj^ke   instead   of   such  oath,  a  solemn 

an  oath  IB 

contrary,   affirmation  or  declaration  in  all  cases  where   an 

oTde'ciare1  oa^  mav  ^e  lawfully  administered,  proceeds  to 
enact  that  any  person  "required  or  desiring  to 
make  an  affidavit  or  deposition  in  any  civil  pro- 
ceeding, or  on  any  occasion  other  than  a  criminal 
proceeding  wherein,  or  touching  any  matter  re- 
specting which  an  oath  is  now,  or  may  hereafter 
be  requisite  by  law,  it  shall  be  lawful  for  the  Court 
or  Judge,  or  other  presiding  officer  or  person 
qualified  to  take  affidavits  or  depositions  to  per- 
mit such  person  instead  of  being  sworn  to  have 
his  or  her  solemn  affirmation  or  declaration  "  in 
the  form  provided  for  by  that  Act;  such  declaration 
or  affirmation  being  declared  to  have  the  same 
force  and  effect  as  if  such  person  had  taken  an 
oath  in  the  usual  form. 

Forms  of  From  a  consideration  of  the  foregoing  enactment, 
tion  and  and  reading  it  in  connection  with  the  preamble,  it 
declara-  js  impossible  to  avoid  the  conclusion  that  the  same 

tion  must        .    .  .     . 

adhere  to  privilege  is  intended  to  be  afforded  by  the  legisla- 
rai  It'll-  *ure  t°  others  who  solemnly  declare  that  the  taking 
utes  appli-  of  an  oath  is  contrary  to  their  religious  belief,  as 
has  been  granted  to  members  of  the  Quakers,  Men- 
nonists,  Tunkers  and  Moravians,  and  that  the 
former  are  equally  entitled  to  make  affirmation  or 
declaration  in  lieu  of  affidavit.  It  is  necessary, 
however,  that  the  forms  of  declaration  or  affirmation 
adopted  by  the  several  statutes  should  be  strictly 
adhered  to,  otherwise  the  affirmation  or  declaration 
cannot  be  received. 

In  the  case  of  Hillborn  v.  Mills  (1),  an  affirma- 

(1)  5  L.  J.  N.  S.  41,  but  see  contra,  Wolsely  v.  Worthington,  1» 
I,  C.  B.,  341,  also  24  I.  C.B.,  369. 
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tion  by  a  Quaker,  commenced  as  follows :  "I. 
W.  S.  H,  of,  etc.,  do  solemnly,  sincerely  and  truly 
declare  and  affirm  that  I  am  one  of  the  society 
called  Quakers,"  and  then  proceeded  with  the 
subject  matter  of  the  affidavit;  it  was  held  not  to 
be  in  compliance  with  the  C.  S.  U.  C.,  c.  32,  P.  l. 

The  "  Act  for  the  suppression  of  Voluntary  and 
Extra-judicial  Oaths  "  (1),  passed  expressly  for  thecap<37" 
purpose  of  suppressing  the  then  prevailing  practice  (D-) 
of  administering  oaths  and  affidavits,  voluntarily 
taken  and  made  in  matters  without  the  subject  of 
judicial  enquiry,  prohibited  the  taking  of  such 
oaths,  and  required  an  affirmation  in  the  form  of 
the  schedule  thereto.  A  proviso  is  contained  in 
that  Act  to  the  effect  that  it  "shall  be  lawful  for 
any  Judge,  Justice  of  the  Peace,  Notary  Public,  or 
other  functionary  authorized  by  law,  to  administer 
an  oath,  to  receive  the  solemn  declaration  of  any 
person  voluntarily  making  the  same  before  him  in 
the  form  of  the  schedule  to  this  Act  annexed  in 
attestation  of  the  execution  of  any  written  deed  01 
instrument." 

It  has  been  thought  by  some  that  this  enact- Does  not 
ment  conferred  the  power  to  substitute  affirmations  proof  for 
for  affidavits  of  execution  for  registration  purposes ;  regj8tl>y 
but,  independently  of  an  express  proviso  contained  Registry 
in  the  enactment  to  the  effect  that  nothing  in  the 
Act  should  be  construed  as  extending  to  any  matter 
lying  within  the  jurisdiction  of  the  several  Pro- 
vinces, it  is  clear  that  the  Act  cannot  affect  the 
question  of  proof  under  our  Eegistry  Law,  as  such 
cases   are   solely  within  the  jurisdiction    of  the 
Provincial  Legislature. 

46.  None  of  the  persons  authorized  to  take  affidavits  by  this  Parties 
Act,  shall  take  any  affidavit  of  the  execution  of  any  instrument,  not  to 
in  case  he  is  a  party  to  such  instrument ;  nor  shall  any  such  take  affi- 
(1)  37  Vic.  (D),  cap.  37.  davita. 
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Witness      affidavit  for  the  proof  of  any  instrument  executed  after  the  first 

to  sign.       day  of  January,   one  thousand  eight  hundred  and  sixty-six,  be 

taken  from  any  witness,  unless  such  witness  has  subscribed  his 

name  in  his  own  handwriting  as  such  witness,  31  V.,  c.  20,  s.  44. 

Prohibi-        In  analogy  to  the  practice  of  the  Courts,  which 


tionasto  ftoeB   not   permit    an   affidavit    sworn   before   the 

taking 

affidavits   attorney  in  the  cause,  his   clerk  or  agent,  to  be 

^artiesto  rea<^  *n  Proceedings  before  such  Courts,  the  Act 

the  instru-  very  properly  prohibits  any  party  to  the  instrument 

alogous  to  to  take  any  affidavit  of  execution,  though  he  may 

practice  of  COme  within  the  description  of  those  mentioned  in 

Courts,      section  forty-one  ante,  who  are  authorized  to  admin- 

ister the  affidavits  of  execution.     This  is  according 

to  the  well  established  maxim  lying  at  the  root  of 

our  administrative  justice,      "  Aliquis  non  debet  esse 

judex  in  proprid  causa,  quia  non  potest  esse  judex  et 

pars"  (1). 

Does  not  The  prohibition,  however,  does  not  extend  to  the 
witnesses,  "witnesses  to  an  instrument,  and  therefore  when 
the  affidavit  of  execution  made  by  one  of  the  sub- 
scribing witnesses  to  a  memorial  was  sworn  before 
the  other  subscribing  witness,  an  objection  raised 
to  the  validity  of  the  affidavit  upon  that  ground  was 
over-ruled  (2). 

to^nstru8  ^rom  *ne  latter  clause  of  this  section  it  is  clear 
ments  ex-  that  all  witnesses  must  now  be  literate,  and  that  a 
after6  Jan  marksman  is  an  incompetent  witness  for  the  pur- 
ist, 1866,  pose  of  proving  execution  of  an  instrument  under 
literate,  the  Eegistry  Law.  As  it  applies  only  to  the  case 
of  instruments  enacted  subsequent  to  1st  January, 
part  "of  1866,  it  would  appear  that  a  Eegistrar  is  bound  to 
section  accept  the  affidavit  of  proof  of  any  instrument, 
executed  prior  to  this  date,  though  hereafter  to  be 
registered,  made  by  a  witness  unable  to  write.  It 
will  be  noticed  that  the  witness  must  subscribe  his 

(1)  Co.,  Litt.  141,  a. 

(2)  Eeid  v.  Whitehead,  10  Grant,  446. 
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name  as  witness  to  the  execution  of  the  instrument 
before  his  affidavit  can  be  taken. 

47.  Where  the  witnesses  to  any  instrument  are  dead,  or  are  jnga^81 
out  of  this  Province,  or  have  become  insane,  idiotic,  imbecile,  or  ,  .' 
of  unsound  mind  or  understanding,  and  whether  so  found  by  ,  '  ' 
inquisition  or  not,  or  wherever  any  instrument,  not  by  law  requir- 
ing an  attesting  or  subscribing  witness  thereto,  has  been  executed 
without  any  attesting  or  subscribing  witness  thereto,  or  in  case 
it  is  proved  to  the  satisfaction  of  the  Judge  in  this  section  men- 
tioned, that  the  place  of  abode  or  residence  of  such  first  above 
mentioned  witnesses  is  unknown,  any  person  who  is  or  claims  to 
be  interested  in  the  registration  of  the  instrument,  may  make 
proof  before  the  Judge  of  any  County  Court  in  Ontario,  of  the 
execution  of  such  instrument,  and  upon  a  certificate  (according 
to  the  form  of  schedule  F  to  this  Xct),  endorsed  on  such  instru- 
ment, and  signed  by  such  Judge,  that  the  Judge  is  satisfied  by 
the  proof  adduced  of  the  due  execution  of  the  instrument,  the 
Registrar  shall  register  such  instrument  and  certificate.  31  V.,  c. 
20,  s.  45  ;  36  V.,  c.  17,  s.  1  ;  39  V.,  c.  25,  s.  5. 

This  section  is  loosely  drawn.  As  an  illustration 
of  this  the  section  declares  that  where  the  witness 
to  an  instrument  requiring  registration  is  dead,  the 
certificate  of  the  Judge  can  be  obtained  on  proving 
to  the  latter's  satisfaction  that  the  place  of  abode 
or  residence  of  such  deceased  witness  is  unknown. 
No  provision  is  made  for  obtaining  the  certificate 
where  the  witness  becomes  blind  after  witnessing 
the  instrument. 

There  being  no  provision  made  in  the  Eegistry  No  similar 
Act  of  1795,  for  the  proof  of  instruments  in  thef^gg10" 
case  of  death,  absence,  etc.,  of  the  witnesses  thereto,  Act_of 
the  omission  was  supplied  in  the  Kegistry  Act   of 
1846  (1),  which  enacted  that  in  case  the  witness  under 
should  be  dead  or  permanently  resident  out  of  the  Rfe?jAct 
Province,  it  should  be  lawful  for  the  grantee  his 
heirs,  executors,  administrators,  guardians,  trus- 
tees,  or  assigns,  to  make  proof  before  the  Justices  fore  Jus- 
of  the  Peace  in  General  Quarter  Sessions  Assemb- 


led,  of  the  execution  of  the  instrument,  and  upon  Quarter 
a  certificate  signed  by  the  Chairman,  and  certified 

by  the  Clerk  of  the  Peace,  to   the  effect  that  a  Certifi- 
T  cate 

(1)  Sec  11—  C.  S.  U.  C.  ,c.  89,  5,  27. 
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majority  of  the  Magistrates  present  in  such  session 
assembled  were  satisfied  by  the  proof  adduced,  the 
<Us?aliy  ,    Eegistrar  should  register  the  instrument.  Although 
in  the  in-  the  Act  did  not  require  that  the  certificate  should 
strument.  ^  en(jorsed  UpOn  the  instrument,  it  nevertheless 
Present     was  always  done  in  practice.     This  provision  re- 
mained  unaltered  until  the  Registry  Act  of  1865. 
As  it  is  probable  that  instruments  executed  prior 
1865.        to  the  Registry   Act   of  1865,   and  proof  of  the 
execution   of  which   ha*d   been   made    under   the 
eleventh  section  of  the  Registry  Act  of  1846,  may 
be  hereafter  brought    to   the   Registry   Office   for 
registration,  the  form  of  the  certificate  generally 
in  use  under  that  section  will  be  found   in    the 
be°madeay  Appendix  A.     The  method  adopted  by  the  Registry 
before  the  ^cj.  Of  1846,  proving  too  cumbersome,  expensive, 
any          and  dilatory,  it  was  abolished  in  the  Registry  Act 

Court7     of  1865  W'  and  Proof  allowed  to  be  made  before 
the  Judge  of  any  County  Court. 

The  distinction  in  the  nature  of  the  absence  of 
witnesses,  namely,  as  to  its  being  permanent,  or 
temporary  was  also  done  away  with.  The  authority 
granted  to  adduce  proof  was  extended  to  any  who 
was  or  claimed  to  be  interested  in  the  registration  of 
the  instrument.     The  certificate  of  the  Judge,  a 
form  for  which  was  provided,  was  required  to  be 
signed  by  him  and  endorsed  upon  the  instrument. 
The  Judge      By  the  form  of  the  certificate  referred  to  in  the 
quire™  to  Act  the  Judge  was  required  to  sign  it  in  the  pre- 
sign  cer-    sence  of  the  Clerk  of  the  County  Court,who  should 
sign  his  name  as  such  witness,  and  affix  the  seal  of 


of  County  f.ne  court  thereto.     The  provisions  of  the  Registry 

Clerk.       Act  of  1865,  were  re-enacted  in  the  Registry  Act  of 

1868.     The  power  of  applying  to  the  Judge  of  the 

County  Court  for  such  a  certificate,  was  further 

(!)  Sec.  46. 
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extended  by  the  Act,  36  Vic.,  cap.  17,  (1),  to  the 
cases  where  the  witnesses   "  have  become  or  are  also  sign 
insane,  idiotic,  imbecile,  or  of  unsound  mind  or  ^Court 
understanding,  and  whether  so  found  by  inquisition  seal. 
or  not,  or  whenever  any  instrument,  not  by  law 
requiring    an    attesting    or    subscribing    witness  Of  1868. 
thereto,  has  been  executed  without  any  attesting 
or   subscribing  witness  thereto,    or   in  case  it  is^t^Act 
proved  to  the  satisfaction  of  the  Judge     *     *     *  extended 
that  the  place  of  abode  or  residence  of  such  first  Cy17    1C" 
above  mentioned  witness  is  unknown." 

The   form   of  the   certificate  was   subsequently  By39Vic. 

u        .    J  c.  25,  the 

amended  (2),  by  dispensing  with  the  same  being  necessity 
signed  in  the  presence  of  the  Clerk  of  the  County  tunTtcTbe 
Court;  and  it  was  provided  that  it  should  not  be  witnessed 
necessary  that  the  signature  should  be  witnessed  cierk^r 
by  the  Clerk  or  any  other  person,  or  that  the  seal  for1thfeth 
of  the  Court  should  be  attached  thereto.  Court  to 

The  section  of  the  Eegistry  Act  of  1868,as  amend-  ed  was 
ed,has  been  included  in  the  section  under  consider-  abollshed' 
ation.  The  allusion  contained  therein  as  follows,  "or  „  Ingtru 
whenever  any  instrument  not  by  law  requiring  an  ments  not 
attesting  or  subscribing  witness  thereto,  has  been  byTa^to 
executed  without  any  attesting  or  subscribing  wit-  be  witnes- 
ness"  is  evidently  for  the  purpose   of  excluding 
from  the  operation  of  this  section,  the  registration 
of  any  instrument  which  has  been  executed  with- 
out any  attesting  witness,  but  the  validity  of  which 
instrument   depends   upon   an    attesting   witness 
thereto.     A  will  executed  in  the  presence  of  only 
one   witness   could  not,  therefore,   be   registered 
under  this  Act,  not  coming  within  the  definition 
referred  to  in  this  section. 

The  phrase  "-any  person  who  is,  or  claims  to  be  ^J^m*y 

(1)  Sec.  1.  plicant. 

(2)  39  V.,  c.  25,  B.  5. 
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Be-execu-  interested  in  the  registration  of  the  instrument," 
inopera-    will,  of  course,  include  the  grantor,  the  vendor, 
En*  land    anc^  a^  Person8  claiming  by,  through  or  under 
'   him  (1). 


Otherwise      ft  haB  been  he\&    under  the  English  and  Irish 

under  our 

Act  en-  Kegistuy  Acts,  that  where  the  witnesses  are  dead 
of  certiT  or  absent,  a  re-execution,  in  the  presence  of  a  new 
cate.  witness,  for  the  purpose  of  registry,  would  be 

inoperative  (2)  ;  but  there  seems  to  be  no  reason 
upon  the  why  such  a  course  should  not  be  valid  here. 
instru-  According  to  the  section,  the  certificate  should  be 
which  is  endorsed  upon  the  instrument,  while  on  the  other 

nand  the  form  of  the   certificate  as  contained  in 


Expedi-  Schedule  F.,  contemplates  the  endorsation  of  the 
fncyoffil-  certificate  upon  either  the  instrument  itself,  or 

mginReg.  L 

Office,  the  upon  a  duplicate  memorial  or  copy,  as  the  case 
hfwhich  mav  ke-  Should  any  difficulty  arise  in  the  con- 
certificate  struction  of  the  section  and  the  form  of  certificate, 
based.  ^e  former  must  govern  (3). 

annexed^     ^  *s  ^°  ^e  reoretted  that  no  provision  is  made  in 
toinstru-  the  Act  for  the  registration  or  filing  in  the  Kegis- 
*ry   Office     of    the    proof    adduced     before     the 
Judge.     It    is    submitted  that     the    affidavit    or 
declaration  used  before  the  Judge  on  the  applica- 
Seal  of      faon  £or  {.ne  certificate  should  be  annexed  by  the 

Court  or  .       ^ 

seal  of  cor-  Judge  to  the  instrument,  and  filed  with  it  m  the 


-    Registry  Office;  on  the  same  principle  that  affi- 
nature  of  davits  of  execution  are  required  to  be  endorsed 
suffice  for  upon  the  instrument  to  be  registered,  in  order  to 
registra-    8atisfy  the  public  of  the  due  execution   of  such 
instrument,  and  more  particularly  those  affected  by 
the  title  to  the  lands  referred  to  in  such  instrument. 

(1)  Murphy  T.  Leader,  4  Ir.  L,  B.  (Q.  B.),  139. 

(2)  Essex  v.  Baugh,  1  Y.  &  Coll.,  (C.C.J620;  Doe  d.  Bennick  v. 
Armstrong,   1  Hud  &  Bros.,  app.,  727  ;  Hobhouse  v.  Hamilton, 
1  Sch.  &  Lef  .  207. 

(3)  See  Boyle  v.  Ward,  11  U.  C.  B.,  416. 
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48.  The  seal  of  any  Court  of  Eecord  affixed  to  any  instrument  Provision 
in  writing,  of  itself,  and  the  sericrf  Miy  Corporation  affliejl  to  as  to  oor« 

any  such  instrument  with  the  sign.-it.ure,  of  the  Sccn'l.iiry  or  }>re-  poration 
siding  officer  thereof,  shall  be  sufficient  evidence  of  the  due  exe-  II  r  t  <•  \ist- 
cution  of  the  instrument  by  the  Judge,  Itegistrar,  Clnkor  Officer  ed  in  the 
of  the  Court  signing  the  same,  or  by  the  Coi-por.-i  il  :vrly,  !!>'     Act  of 

for  all  purposes  respecting  the  registration  Ibrrcuf.  nnii  no  fur-  18115,  and 
tber  evidence  or  verification  of  such  nxecu;;<>ti  shrill  be  required  as  to 
for  tne  purpose  of  registration..     31  V.,  c.  20,  s.  4G.  Courts  of 

li.T.,rd  in 

This  section,  so  far  as  it  applies  to  corporations,  v^"j  ^_ct< 

X  l  X  Of   i.-iljj 

was  first  contained  m  the  Registry  Act  of  1816  (1), 
and  as  to  Courts  of  Eecord  in  the  Registry  Act  of 
1865. 

The  "Act   and  Warrant,"  (under  the  Imperial  -'Act  & 
Statute  19  &    20,  Vic.,     cap.   79),   is  capable  of™<™^ 
registration  in  this  Province,  although  it  contains  l9,20,Vi«., 
no  attestation  clause,  no  witness  to  its  execution,6'7 
and  is  not  under  seal.     This   is  by  force  of  the 
Imperial  Act,  which  declares  that  such  an  instru- 
ment should  be  received  in  all  Courts  and  places    ' 
within  England,  Ireland  and  Her  Majesty's  other 
Dominions  as  prinui  facie  evidence  of  the  title  of 
the  trustee  (2). 

The  affixing  of  a  common  seal  to  the  deed  of  a  rciTectof 


Corporation  has  a  singular  effect,  for  allSjou^h  it  is 

common 
a  general  principle  that  delivery  is  essential  to  a       - 

deed,  (for  it  is  not  a  deed  without  delivery,  although 
under  seal  (3),)  yet  the  common  seal  being  so 
affixed  is,  of  itself,  tantamount  to  a  delivery,  and 
suffices  to  pass  an  estate  in  all  cases. 

The  seal  must  be  duly  affixed,  and  must,  more-  Must  be 
over,  be  affixed  by  the  party  or  parties  duly  author-  d,lly  affix" 
ized  to  do  so  (4). 


fl 
( 


fl)  Sec.  29. 

(2)  llobsou  v.  Carpenter,  11  Gr.,  293. 

(3)  Com.  Dig.  Fait.,  A.  3. 

(4)  Bex  v.  Haughley,  4  B.  &  Ad.,  650  ;  Derby  Canal  Co.  v.  Wil- 
mot,  9  East,  360  ;  Hill  v.  Manchester  Waterworks  Co.,  5  B.  &  Ad  . 
8G6. 
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thorized        ^  Corporation  may  adopt  any  seal  (1),  and  can, 
party.       only  express  itself  through  a  common  seal  (2). 
Form  of        Where  some  of  the  parties  executing  a  deed  were 
What*      Corporate  bodies,  and  the    seals  were  all  simple 
deemed     wafer  seals,  it  was    held  that,  in  the  absence  of 
seal.         evidence  shewing  these  not   to   be  the  corporate 
seals  of  the  several  companies,  this  was  a  sufficient 
sealing  on   the    part   of  such   incorporated  com- 
panies (8). 

^validity     There  are  three  requisites  to  render  a  Corporation 
of  deed  by  deed  valid  viz: — 

by  Corpo- 
ration. (1).  The  resolution  of  the  Board    of  Directors 

Besolu-     authorizing  the  sale,  mortgage,  or  other  disposition 
Directors,  of  the  property  affected,  and  the  execution  of  the 
Officer  ap-  deed  by  some  officer  or  officers  designated  ; 
mustexe-      (2).  The  officer  directed   to  execute  such  deed 
cut.?d®ed  must  do  so  in  the  name  of  the  Corporation,  and 
seal          must  affix  the  Corporate  seal ; 
Proof  of        (3).  The  Corporate  seal  must  be  proved   when 

the  deed  is  used  in  evidence. 

Technical      The  usual  technical  mode  of  executing  the  deed 
a  Corporation  is  to  conclude   the   instrument 


ration       which  should  be  signed  by  some  officer  in  the  name 

SGftl 

of  the  Corporation,  in  the  following  language,  or  to 
the  same  effect : 

"  In  testimony  whereof  the  common  seal  of  the 

Company  is  hereunto  affixed,   and  A.  B.r 

President  of  said  Company,  being  duly  authorized 
on  that  behalf,  hath  set  his   hand  and  affixed   the 
corporate  seal  of  the  said  Company.'' 
Ordinary       ^he  ordinary  proof  of  the  execution  of  a  deed  by 

(1)  Mill-dam  Foundry  v.  Hovey,  21  Pick.,  Bep.  417.     Tones  v. 
Galway  Town  Council,  11  Ir.  L.  B.  435. 

(2)  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.,823,  per  Bolfe  B; 
Bex  v.Briggs,  3  P.  Wms.,  423. 

(3)  The  Ont.  Salt  Co,  v.  the  Merchants'  Salt  Co.,  18  Gr.  551, 
See  Hamilton  v,  Dennis,  12  Gr.,  325. 


I<l    INSTRUMENTS  UNDER  CORPORATE  SEAL  ETC.  128 

S*.       J 

a  Corporation  was  by  showing  that  the  seal  on  the  execution 
deed  was  the  seal  of  the  Corporation.     It  was  not  ration. 
usual  to  give  evidence  of  its  having  been  affixed  by 
the  Corporation,  or  by  its  authority   (1).     Where 
the  seal  of  a  Corporation  has  been  proved  by  sat- 
isfactoiy  legal  evidence,  the  production  of  a   doc- 
ument within  the  scope  of  the  powers  of  the  Cor- 
poration with  such  seal  attached,  is  sufficient  prima 
facie  evidence  of  the  proper  execution  of  the 
ument  (2).     Except   for   registration   purposes, 
sealing  alone  by  the  Corporation   is  sufficient  (3).  corpora- 
A  Corporation  is  not  bound  when  the  common  seal  tlon  deeds 

L  must  be 

is  unduly  affixed  (4).  signed. 

It  was  formerly  the  practice  to  require  the  lessee  Former 

7.       ,  ,1       ,  practice  of 

under  a  Corporation  lease  to  execute  the  lease,  on  execution 


the  ground  that  the  affixing  the   common    seal   to 
the  memorial  would  not  satisfy  the    words    "hand  leases. 
and  seal"  (5).    The  Registry  Act,  for  the  purpose  of 
registration  however,  enacts  that  the    seal   of  the 
Court  of  Record,  or  of  any  Corporation,   as    the 
case  may  be,  affixed  to  an  instrument  in  writing 
shall,  of  itself,  (provided  that  in  the  case  of    a 
Corporation  such  instrument  shall  be  duly  signed 
by  the  proper  official  therein  named),  be  sufficient 
evidence  of  due  execution,  and  no  further  evidence 
or  verification  of  such  execution  shall  be  required.  Effect  of 
The  effect  of  this  section  is  simply,  for  registration  se 
purposes  only,  to  dispense  with  the    affidavit  ofT°ng^.it 
execution  in  the  case  of  a  deed  under  the  seal  of  affidavit. 
a  Court  of  Record,  or  of  any  Corporation.     It  does 
not  do  away  with  the  necessity  of  a  witness  where 

(1)  Doe  d.  Bank  of  England  v.  Chambers,  4  A.  &  E.  410  ;   see 
also  Taylor  on  Evidence  pp.  14,  159. 

(2)  Woodhill  v.  Sullivan.et  al  14  U.  C.  P.,265;  Fell  v.  Soutb.,24  U. 
C.  B.,  196. 

(3)  Doe  v.  Hogg,  1  N.  B.,  306. 

(4)  Bank  of  Ireland  v.  Evans,  33  Ir.  L.  &  Eq.,  Bep.,  23. 

(5)  Bigge.  106. 
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But  not  a  one  js  required.     It  is  proper  to  have  a  subscribing 

Seal  not    witness  to  the  sealing;  for  the  common  seal  is  not 

evidence   per  se  evidence  of  its  own  authority,  but  must  be 

By  whom  proved ;  although  not  indeed  necessarily  by  one 

seal          who  saw  it  affixed  or  adopted,  but  by  any  one  who, 

from  the  motto  or  other  device,  knows  it  to  be  the 

seal  which  it  purports  to  be  (1). 

of  Officer6      The  signature  of  the  official  signing  the  instru- 
executing  ment  should  undoubtedly  be  witnessed  by  a  sub- 
should  be  scribing  witness.      Especially  is    this    necessary 
witnessed.  where   a   certificate  of  Discharge    of  Mortgage  is 
executed  by  a  Corporation.     In  this  case  if  the  cer- 
tificate be  simply  signed  and  sealed,   but   not  wit- 
nessed, it   will    be   invalid    for   registration  pur- 
poses. 

Signa-  rpjje  8ection  relating  to  certificates  of  Discharge 

officers  of  of  Mortgage  requires  that  they  should  be  executed 
tionPexe-   in  ^ne  presence  of  one  witness,  and  an  affidavit  of 
outing  cer-  execution  should  be  made  by  the  subscribing  wit- 
discharge  ness".     As  Certificates  of  Discharge  derive  all  their 
of  mort-    efl-ect;  as  reconveyances  of  the  legal  estate, under  the 
be  wit-      provisions  of  the  Eegistry  Act,  they  must  be  execut- 
e  '      ed  in  strict  conformity  thereto.  It  is  clear  that  cer- 
tificates executed  by  Corporations    must    comply 
with  the  Act  as  fully  as  those  executed  by  private 
individuals,  except  in  so  far  only  as  the  statutory 
requirements  appertaining  to  such  Certificates  of 
Discharge  are  relaxed  in  favor  of  Corporations.  The 
present  section  dispenses  simply  with  the  affidavit 
of  execution  being  made,in  the  case  of  instruments 
executed  by  Corporations,  or  by,  or  on  behalf  of  a 
Court  of  Record,  accepting  in  lieu  thereof,  the  seal 
and  the  signature  of  the  proper  officer,  leaving  the 
requirement  as  to  attestation  as  it  was.  Affidavits 

(1)  Moif  es  v.  Thornton  8  T.  B.  303. 
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of  execution  being  then  only  dispensed  with,  a  Cer- 
tificate of  Discharge,  under  the  seal  of  a  Corpora- 
tion, must  still  be  witnessed  by  a  subscribing  wit- 
ness, otherwise  it  will  be  of  no  effect  and  the 
Eegistrar  has  no  power  to  receive*  or  register  it. 

49.  Certificates  of  Chancery  proceedings  for  registration  may  be  Certifi- 
signed  by  the  Registrar  of  the  Court,  or  by  the  Clerk  of  Records  cates  in 
and  Writs,  or  by  a  Deputy  Registrar,  or  by   any  other  official  Chancery 
authorized  by  the  Court  to  sign  the  same;  and  such  certificates  for  Regis- 
may  be  under  the  seal  of  the  Court,  or  under  the  seal  of  office  (if  try.  Who 
any)  of  the  officer  signing  the  same.     37  V.,  c.  7,  s.  51;  40  V.,  c.7,  may  sign. 
Sched.  A.  (48).     See  also  Rev.  Stat.  ,  c.  40,  s.89. 

The  certificates  herein  referred  to^are  generally  Certifi- 
composed  of  those  which  relate  to  the  filing  of 
bill,  or  the  taking  of  any  proceeding  in  the  Court  of 
Chancery, in  which  bill  or  proceeding  any  title  or  in- 
terest in  lands  might  be  brought  in  question:  and 
also  of  certificates  of  decrees  of  foreclosure,  decrees 
or  orders  in  alimony  cases,  vesting  orders,  and  gen- 
erally every  other  decree  in  Chancery  affecting  such 
lands.  In  the  consideration  of  this  section,  it  will 
be  useful  to  refer  briefly  to  the  doctrine  of  Us  pen- 
dens,  so  far  as  it  affects  registration. 

At  one  time  every  person  was  presumed  to  be 
aware  of  what  took  place  in  the  Courts  of  Justice,  inn'o- 
and  consequently  a  purchaser   of   property   which vetur- 
was  a  subject   of  litigation,  or  pendente  lite,  evenFor|?er 
though  for  valuable  consideration, and  without  anytkmof. 
notice,  express  or  implied,  in  point  of  fact,  was  af- 
fected to  the  same  extent  as  if  he  had  acquired  such 
notice ;  and  was  accordingly  bound  by  the  judg- 
ment  or  decree  in  the  suit  recorded  against  the 
person  from  whom  he  derived  title   (1).     The   lit- 
igating parties  were   exempted   from   taking   any 
notice  of  the  title  so  acquired,  and  such  purchaser 

(1)  Story  Eq.  §  405-6  Sorell  v,  Carpenter,  2  P.  W.  482  ;  Pres- 
ton v.  Tubbin,  1  Vern.  286 ;  Garth  v.  Ward,  2  Atk.,  175.  See  also 
notes  to  La  Neve  v.  La  Neve,  2  W.  &  T.,  L.  C.,  62. 
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was  not  required  to  be  made  a  party  to  the  suit, 

according  to  the  maxim  pendente  lite,  nil  innovetur. 

Did  not         in  Bellamy  v.  Sabine  (1)  Lord  Cranworth,  L.  C. 

affect  pur-      .  . 

chaser  on  said  :  —  "It  is  scarcely  accurate  to  speak  of  Us  pen- 
ground  of  ^g?is  as  afiecting^,  purchaser  upon  the  doctrine  of 

notice. 

notice,  although  undoubtedly  the  language  of  the 
Court  often  so  describes  its  operation.  It  affects 
him,  not  because  it  amounts  to  notice,  but  because 
the  law  does  not  allow  to  litigant  parties,  pending 
the  litigation,  rights  in  the  property  in  dispute,  so 
as  -to  prejudice  the  opposite  party.  If  this  were 
not  so,  there  could  be  no  certainty  that  the  litiga- 
tion would  ever  come  to  an  end.  A  mortgage  or 
sale  made  before  a  final  decree,  to  a  person  who 
had  no  notice  of  pending  proceedings,  would  always 
render  a  new  suit  necessary  "  (2). 

Equitable  Though  this  rule  of  Equity  is  said  to  be  harsh, 
harmony  yet  it  imitates  the  Common  Law,  where,  if  in  a 
with  the  rea]  action  the  defendant  alienes,  pending  the  suit, 

Common  A 

Law.        the  judgment  will  overreach  the  alienation.     Thus 

acts  of  the  Court,  such  as  commitment  of  a  ward- 

ship, and  in  a  cause  depending,  are  to  be  taken 

notice  of  by  every  one  at  his  peril  (3). 

Lit  pen-        It  was  held  that  the  doctrine  of  notice  has  never 

dens  not    ^een  carrje(j  to  the  extent  of  making  a  Us  pendens 

construe* 

tive          constructive  notice  of  a  prior  unregistered  deed,  to 

lce'       affect  the  purchaser  under  a  registered  deed  (4). 
By  18  The   doctrine   being   admittedly   productive   of 

127  'Bills  hardships,  it  was  enacted  by  the  Act  18  Vic.,  cap. 
filed  not  127.  ss.  3  and  4,  as  follows  :  III  "  The  filing  of  any 
-  bill  or  the  takingof  statute  proceeding,  in  the  Court 


cate  reg-    Of  Chancery  for  Upper  Canada,  in  which  bill  or 

iqfprPfl 

(1)  1  D.  &  J.  566  ;  26,  L.  J.  Chy.,  797. 

(2)  See  Bishop  of  Winchester  v.  Paine,  11  Ves.  197  ;  remarks 
of  Grant  M.  E. 

(3)  Herbert's  case  3  P.  Wms.,  116. 

(4)  Story  Eq.,  §  406  ;  Wyatt  v.  Bar  well,  19  Ves.,    435  ;  Irons  v. 
Kidwell,  IVes.,  69;  Wallace  v.  Lord  Donegal,  1  Dr.  &  Wai.,  461. 
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proceeding  any  title  or  interest  in  lands  may  be 
brought  in  question,  shall  not  be  deemed  notice  of 
such  Bill  or  proceeding  to  any  person  not  being  a 
party  to  such  bill  or  proceeding,unless  and  until  a 
certificate  shall  be  given  by  the  Eegistrar  of  the  said 
Court  of  Chancery  to  some  person  demanding  the 
same,  in  Uie  form  mentioned  in  this  section,  and 
registered  in  the  Eegistry  Office  of  the  County  or 
Union  of  Counties  in  which  the  lands  are  situate, 
the  title  or  interest  in  which  is  questioned  in  such 
bill  or  proceeding.  "I  certify  that  in  a  suit  or  Form  of 

CGrtificfl,t6 

proceeding  in  Chancery  between  A.   B.  and  C.  D. 
some  title  or  interest  is  called  in  question  in  the 
iollowing    lands,    (stating   them).      Provided    al-Notneces- 
ways,  that  no  such  certificate  shall  be  required  to  f^eclos- 
be  registered  in  any  suit  or  proceeding  for  fore- ure  suits, 
closure  of  any  registered  mortgage." 

"IV.  Every  decree   of    foreclosure,  and   every  Decrees 
other   decree  in   Chancery   affecting  any  title  or  affecting 
interest  in  land,   shall  and  maybe  registered  bymaybe 
any  person,  in  the  County  Eegistry  Office,  in  the  registered. 
County  or  Union  of  Counties  where  such  land  is 
situate,  on  a  certificate  to  be  given  by  the  Eegistrar 
of  the  said  Court,  stating  the  substance  and  effect 
of  such  decree,  and  the  lands  affected  thereby." 

This  Act  was  amended  by  20  Vic.,  cap.  56,  sec.  9,  Amended 
which  provided  that  where  a  bill  or  other  proceed-  Cy56. 
ing  in  Chancery  is  filed  in  the  office  of  a  Deputy 
Eegistrar    of    the     same     Court,     such    Deputy 
Eegistrar  could  grant  the  certificate  referred  to  in 
the  former  Act. 

These  enactments  were  included  in  the  Con.C.S.U.  C. 
Stat.  U.  C.,  cap.  89,  and  the  Eegistry  Acts  of  1865ACfofEeg> 
and  1868  respectively.  1865  and 

1868. 

The  Commissioners  for  the  revision  of  the  stat- 
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Provisions  utes  liave  omitted  them  in  the  consolidation  of  the 

contained 

in  B.  s.    Kegistry  Acts,  and  have  transferred  them  to  "  The 

^."40.     Chancery  Act  "(1). 

County          The  former  Registry  Acts  included  certificates 


Court  on   of  j^jjg  an(^  proceedings  taken  in  the  County  Court 
side.         on  its   Equity  side.     That  jurisdiction  has  since 
been  abolished  (2). 

« 

By  whom       The  Clerk  of  Records  and  Writs,  Deputy  Regis- 

may  be  e  trars  of  the  Court  of  Chancery,  and  other  officials 

signed,      authorizedby  the  Court  in  that  behalf,  were  sub- 

sequently empowered  to  sign  such  certificates,  in 

the  same  manner  as  the  Registrar;  which  certifi- 

cates might  be  under  the   seal  of  the  Court,   or 

under  the  seal  of  office  (if  any)  of  the  officer  sign- 

ing the  same  (3). 

From  Since  the  passing  of  the  Act  18  Vic.,  cap.  127, 

18  Vic 

c.  127  nee-  in  order  to  affect  a  purchaser  or  subsequent  in- 
essary  to    CUmbrancer  with  notice  of  Us  pendens,  it  has  been 

register 

certificate,  requisite  to  register  a  certificate  of  Us  pendens,  in 
accordance  with  the  terms  thereof  (4). 

The  effect  of  a  Us  pendens,  upon  a  person  having 
dens.  notice  thereof  is  to  render  his  title,  in  general,  sub- 
To  what  ject  to  the  result  of  the  litigation.  It  extends, 
'*  j  however,  only  to  the  rights  in  question  in  the  suit 
extend  to  winch  require  to  be  ascertained  ;  and  it  does  not 
ter7notat  apply  to  any  other  rights,  though  apparent  upon 
required  the  proceedings  in  the  suit;  such  as  the  equity  of 
catedJU  1  a  defendant  against  a  co  -defendant,  which  is  not 
upon.  required  to  be  adjudicated  upon  for  the  purposes 
of  the  suit  (5).  A  Us  pendens,  being  only  a  gene- 

(1)  Rev.  Stat.  (Ont.),  cap.  40,  s.  s.  90,  91. 

(2)  Law  Reform  Act  of  1868,  s.  4. 

(3)  37  Vic.,  cap.  7,  s.  51  ;  40  Vic.,  cap.  7,  Sched.  A.  (42). 

(4)  Shallcross  v.   Dixon,  5  Jarm  Conv.,  493  ;  Coote  on  Mtgesr 

383. 

(5)  Bellamy  v.  Sabine  ante;  Worsley  v.  Earl  of  Scarborough, 
3  Atk.  392  ;  see  Tyler  v.  Thomas  25  Beav.  47.  Bullv.  Hutchins, 
32,  Beav.  615, 
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ral  notice  of  an  equity  to  all  the  world,  does  not??1?011 

with 

affect  any  particular  person  with  a  fraud,  unless  fraud, 
such  person  had  also  special  notice  of  the  title  in 
dispute  in  the  suit  (1).     The  effect  of  the  maxim  Convey- 
"  pendente  lite,  nil  innovetur"  being  limited  to  the  taken 
rights  and  parties  to  that  suit,  it  does  not  abso-  Pendente 

lite  not 

lutely  annul   a  conveyance    taken    pendente   lite,  void. 
Therefore  a  plea  in  bar  to  a  bill  by  a  purchaser 
from  the  defendant,  with  actual  notice,  was  over- 
ruled (2).     Lis  pendens  and  its  effect  upon  subse-^hen 
quent  purchasers  and  encumbrancers  ceases  upon  Us  pen- 
judgment  or  decree,   although  the  judgment  re-C)f"ssea 
mains  to  be  carried  into  execution  (8) ;  but  the  Us  when 
pendens  will  not  be  vacated  until  all  parties  entitled  vacated- 
under  the  decree  have  received  the  benefit  thereof 
(4).     If,  after  a  bill  is  filed  and  Us  pendens  regis- Dismissal 
tered,  the  office  copy  is  not  served  within  the  timewant  ofor 
allowed  for  service,  the  bill  will  be    dismissed  with  service. 
costs  (5). 

It  will  be  noticed  that  in  the  case  of  a  suit  or  No  certifi- 
proceeding  for  the  foreclosure  or  sale  of  a  reg-  essaryln  a 
istered  mortgage  no  certificate  is  required.  mortgage 

suit. 

Where  L.  had  created  a  second  mortgage  after  a 
bill  had  been  filed  to  foreclose  a  prior  mortgage  Subse- 
upon  the  same  land,  wnich  was  registered  at  the^"* 
time  the  second  mortgage  was  taken,  it   was  heldgagees 
that  the  mortgagee  in  such  second  mortgage  took  jectetoUthe 
subject  to  the  Us  pendens,  even  though  service  oflisPen- 
the  bill  had  not  then  been  effected,  and  he  had  not  prior 
been  made  a  party  to  the  suit ;  and  a  bill  filed  bymortgage- 
him  to  redeem  the  prior  incumbrance  after  a  final 

(1)  Mead  v.  Lord   Ossory,  3  Atk.,  242  :  as  to  what  amounts   to 
pendente  lite  see  Juson  v.  Gardiner,  11  Gr.,  23. 

(2)  Metcalfe  v.  Pulvertoft,  1  Ves.  &  B.  200. 

(3)  Jones  v.  Frost,  L.  R.  7  Chy. ,  773. 

(4)  Arnbery  v.  Thornton.  6  P.  B.,  190 

(6)  Somerville  v.  Kerr,  2  Chy.  Cham.,  154. 
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foreclosure  in  such  suit  was  dismissed  with   costs. 
(1). 

Eegistra-       By  the  Administration   of  Justice  Act    (2)   the 
orders  and  Common  Law  Courts  are  empowered  to  make  and 
other  pro-  issut,  orders  setting  aside  fraudulent   conveyances, 
in  Super-  and  lor  the  sale  of  the  lands  therein  comprised, 
Count*      an<^  a^so  °^  ^e  ^^able  interest  of  any  judgment 
Courts,     debtor  in  lands;    and   any  rule   or  order   ?iisi,    or 
summons  to  show  cause  granted  by  the   Court   or 
Judge,  containing  a  description  of  the  land  in  ques- 
tion, may,  on  production  thereof,  or  of  a  duplicate 
thereof,  without  proof  of  signature  be  registered  in 
the  same   manner  and  to  the    same  effect  as  a   Us 
pendens   may  now  be   registered  in   the  Registry 
Office  for  the  County  or  Division  where  the  lands 
are  situate,  and  upon  the  discharge  in  whole  or  in 
part  of  such  rule,  order  nisi  or  summons,  the  rule 
or   order   discharging  the   same,    or   a   duplicate 
thereof  may  be  registered  in  like  manner. 
Adminis-       It  has  been  held,  notwithstanding  the  provisions 
Justice  °f  ofthe  Administration  of  Justice  Act,  that  a   pur- 
Act  does    chaser  who  had  recovered  judgment  at  law  for  the 
ventPparty  amount  of  a  deposit, on  account  of  a  purchase  which 
from  pro-  had  been  rescinded, had  a  right  to  institute  proceed- 
Courtof    ings  in   the  Court   of    Chancery   to    enforce    his 
Chancery.  \[eri)  jjjg  object  being  to  obtain  Us  pendens  which  he 
could  not  obtain  at  law,  in    order   to   prevent   the 
vendor  disposing  of  his  lands  (3). 
Begistra-       Where   the  certificate  of   Us  pendens   has   been 

tlon^de~  registered,  and  the  bill  is  afterwards  dismissed,   it 
•cree  dis- 
missing    is  not  necessary  to  obtain  an  order  discharging  the 

vacate  lit  certificate  from  the  Registry.     The  registration  of 

pendent. 

(1)  Bobson  v.  Argue,  25  Gr.  407. 
(•2)  Rev.  Stat  (Ont.)  cap.  49,    s.  10  et  seq. 

(3)  Burns  v.  Griffin,  24  Gr.,  451.     See  Cochrane  v.  Franklin  13 
U.  C.  L.J.  (N.  S.)  91. 
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the  decree  dismissing  the  bill  being  sufficient  for 
all  purposes  (1). 

By  the  28  Vic.  Cap.  17,  sec.  4,  an  order   or   de- 
cree in  alimony  may  be  registered  in  any  Registry  Alimony. 
Office  in  the  Province,  and  such  registration  shall, 
so  long  as  the  order  or  decree   registered   remains 
in  force,  bind  the  estate  and  interest  of  every   des- 
cription which  the  defendant  has  in   any  lands  in 
the  County  or  Counties  where  such  registration  is 
made  and    operate   thereon   for    the    amount    or 
amounts  by  such  order  or  decree  ordered  to  be  paid 
in  the  same  manner,and  with  the    same  effect,    as 
the  registration  of  a  charge  of  a  life  annuity  creat- 
ed by  the  defendant  on  his  lands  would ;  and  such 
registration  may  be  effected  through  a   certificate  ficate  Of 
of  the  Registrar  of  the  Court  of  such  order  or  de- J*J  JP«£ 
oree.     A  certificate  of  Us  pendens  should   not  be  suit  for 
issued  in  a  suit  brought  for  alimony  only  (2).  only007 

A  decree  is  not  constructive  notice  to   any   per-  How  far  a 

, .  .    .  .,  ,  decree  is 

sons,  who  are  not   parties   or   privies   to   it;    and  conclusive 
therefore  other  persons  are  not  presumed  to   have  notlce- 
notice  of  its  contents.     But  a  person  who  is  not   a 
party  to  a  decree,  if  he  has  actual  notice  of  it,    (as 
by  registration  of  the  decree,)  will  be  bound  thereby, 
and  if  he  pays  money  in  opposition  thereto,  he  will 
be  compelled  to  pay  it  again  (3). 

Where  a  decree  on  further  directions   had   been  Reversal 
registered  against  lands, and  afterwards  the  original  ^^de. 
decree  was  reversed  on  re-hearing,  VanKoughnet  cree. 
C.  held  that  the  order  reversing   the  original   de- 

(1)  Dexter  v.  Cosford.l  Chy.Cham.22.  see  Graham  v.  Chalmers 
2   Chy.  Cham.  53.    Pooley  v.  Bosanquet,  7  L.   E.  (Ch.  Div.)  541, 
Chilton  v.  Lee,  Ib. 

(2)  White  v.  White,  6  P.  B.  208. 

(3)  Story  Eq.  §  407  ;  Harvey  v.  Montague,  1  Vern.  57  ;  Davis  v. 
Earl  of  Strathmore,  16  Ves.  419. 
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cree  destroyed  the  lien  (1).  It  was  also  held  in 
this  case,  that  the  Court  cannot  discharge  the  Us 
pendens  or  an  application  for  that  purpose  —  the 
M°d.^of.,mode  of  getting  rid  of  it  being  by  dismissal  of  the 
otiispen-  bill.  Under  certain  circumstances,  the  writ  will 
grant  an  order  vacating  the  registration  of  the  cer- 
tificate of  Us  pendens,  although  the  bill  be  not  dis- 
missed. As  where  a  fictitious  suit  was  brought  for 
the  express  purpose  of  registering  a  Us  pendens  to 
prevent  defendant  from  alienating  his  property  be- 
fore a  judgment  at  law  could  be  recovered,  an 
application  to  remove  the  bill  of  complaint  was 
granted  upon  the  affidavits  filed,  showing  direct 
admission  by  the  placing  of  the  matter  of  the  suit 
for  an  early  hearing  (2). 

For  form  of  order  vacating  registry  of  certificate 
see  Appendix  A.  A  Registrar  is  not  obliged  to 
register  a  certificate  of  Us  pendens,  unless  the  lands 
effected  thereby  are  clearly  mentioned  therein  (3). 

Registrar       50.  Where  a  power  of  attorney  or  any   substitution  thereof  is 

to  deliver  registered,  the  Registrar  shall  deliver  a  certified  copy  or  copies  of 

certified      such  power  or  substitution  as  may  be  required  of  him,  and  of 

copy  of       a^  the  documents  aforesaid  connected  with,  or  relating  to  the 

power  of    same,  under  his  signature  and  seal  of  office,  in  which  certificate 

attorney     ne  shall  declare  the  time,  place  and  other  particulars  of  registra- 

registered.  ti°n  as  in  other  cases  under  this  Act,  and  he  shall  also  declare 

that  the  copy,  which  he  so  delivers,  is  a  true  copy  of  the  Power 

or  substitution,  and  of  all  the  other  documents  connected  with  or 

relating  to  the  same  of  which  they  {respectively  purport  to  be 

copies,  and  that  the  originals  have  been  duly  deposited  in  his 

office  according  to  the  statute  in  that  behalf,  31  V.,  c.  20,  s.  47. 

First  al-        Letters  or  Powers  of  Attorney  were  first  admitted 
be  regis-    to  registry  under  the  Act,  16  Vic.,  cap.  187,  sec.  7, 


provided,  that  whenever  after  the  passing  of 
c.187.  '     that  Act,  a  deed  or  conveyance  should  be  executed 
under   a    letter   or   Power   of  Attorney  from  the 
grantor  or  grantors,  a  memorial  of  such  letter  or 

(1)  Graham  v.  Chalmers.  2  Chy.  Cham.,  53.    see  Dexter  T.  COB- 
ford  1  Chy.  Cham.  22. 

(2)  Jameson  v.  Laing  7  P.R.  404.   See  White  v.  White,  6  P.R.  208. 

(3)  In  re  Thompaon  and  Webster,  25  U.  C.  R.,  237.' 
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Power  of  Attorney  might  be  registered  upon  the 
same  conditions  as  other  memorials.  The  Act  20, 
Vic.,  cap.  127,  sec.  5,  extended  the  registration  of 
Powers  of  Attorney,  to  those  under  which  instru- 
ments might  be  executed  out  of  the  Province.  The 
memorial  of  the  Power  of  Attorney  was  in  either 
case  required  to  be  under  the  hand  and  seal  of  one 
or  more  of  the  constituents,  or  of  the  constituted, 
and  attested  by  two  witnesses,  one  of  whom  was 
also  to  be  a  witness  to  the  Power  of  Attorney. 

These  statutes  referred  only  to  Powers  of  Attor- 
ney,   under     which     "deeds,     conveyances     and 
assurances "    were  executed ;  those  under   which 
discharges  of  mortgages  and  other  "instruments," 
were  to  be  executed  were  first  expressly  provided 
for  by  the  Eegistry  Act  of  1865;  the  forty-seventh  Reg.  Act 
section  of  which  Act  is  identical  with  section  fifty  ° 
of  the  present  Act. 

This  section  is  designed  to  meet  the  inconven-  object  of 
ience      experienced    prior     to   the    Registry  Act8ection> 
of  1865,  when  the  Power  related  to   lands  lying 
in  different  Counties  or  Registration  Divisions ;  in 
such  a  case,  as  the  Power  would  be  registered  in 
one  County  or   Division,  a  fresh  Power  had  to  be 
obtained  sometimes  at  great  trouble,  in  order  to 
register  the  same  in  another  County  or   Division. 

The  word  "aforesaid"  in  the  fourth  line  from  the 
top  of  the  section,  although  appearing  in  the  Reg-  VerbaJ 
istry  Acts  of  1865  and  1868,  should  be  expunged,  section. 
being  evidently  an  error  overlooked. 

The  privilege  hereby  conferred,  of  obtaining  as 

many  certified  copies  of  the  Power  as  the  party  Certified 
...        ,,  ,      .       ,     .,.,    ,       ,,  copies  of 

registering  the  same  may  desire, facilitates  the  reg-  Power, 
istration  of  the  Power  in  other  Counties  or  Divis- 
ions,as^provided  for  in  the  two  following  sections. 
It  will  be  noticed  that  the  Act   provides  for  the 
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delivery  by  the  Registrar  to  the  party  requiring  the 

copies  ef    same>  in  addition  to  the  certified  copy  or  copies  of 

other  doc.  the  Power,  certified  copies  of  the  documents   con- 

nected with  or  relating  to  the   Power,   presumably 

of  those  instruments  executed  thereunder. 

Confused       The  language  of  the  section,  in  speaking  of  the 

oTJectfon.  contents  of  the  certificate  to  be    given  thereunder, 

is  not  very  clear  or  distinct.     It  assumes  that   the 

party   obtaining  a  certified  copy  of  the  Power   is 

also  obtaining  a  certified  copy  or  copies  of  the  in- 

struments connected  therewith  ;  as  the  certificate,  in 

addition  to  the  other  information  usually  contained 

in    other    cases    under  the   Act  must   include  a 

a  declaration  by  the  Registrar  that  the  copy   de- 

livered by  him  is  a  true  copy,  not  only  of  the  Power, 

but  also  of  the  other  documents,  etc.,  and  that  the 

originals  have  been  duly  deposited,  etc. 

What  if        If  the  party  requires  and  obtains  a  certified  copy 

copies  of    Of  ^ie  power  only,  and  does  not  require  a  certified 

other  in-  J  ' 

struments  copy  of  the  other  documents  connected  with  such 
P°wer>  in  what  form  shall  the  Registrar  give  his 
certificate  ? 

Intention       The    intention    of     the    Legislature    must    be 

Legisla-     gathered  from   the    whole   statute,  where   in  any 

ture.         particular    section   it   is   not    clearly   discernible. 

Under  the  twentieth  section  of  this  Act   the  Reg- 

istrar is  empowered   to   grant   certified   copies  of 

registered  instruments  "when  required   and   upon 

payment  of  legal  fees;"  and  under  the   twenty-first 

section,  he  is  to  furnish  such  copies  "on  request  of 

any  person.'1 

Strained        It  would  be  giving  a  strained  and  arbitrary  con- 
construe-  gtruction  to  this  section  to  hold,  that  as  the  form 

tion  to  ... 

hold  that  of  the  certificate  to  be  given  by  the  Registrar  im- 


o^-  Plies  tuat  when  a  Certified   C°Py    °f    tne  i>ower   is 

uments     given,  it  should  be  accompanied  by  a  certified  copy 
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of  every  instrument  connected  therewith,  a  copy  of1011?**11" 

1  *        variably 

every  instrument  registered  in  the  office,    and  ex-  accom- 


ecuted  under  such  Power,  should  invariably  ac- 
company  the  copy  of  the  Power. 

Section  fifty-one  post  forbids  such  an  interpre- 
ation  as  it  refers  to  the  registration  of  the  copy  of  the 
Power  onlv,  and  does  not  extend  to  the  registration 
of  the  accompanying  copies  of  instruments  con- 
nected therewith;  which  indeed  it  could  not  do,  as 
the  instruments  referring  to  lands  situate  in  the  Di- 
vision where  originally  registered  and  generally  to 
such  lands  alone,  could  not  be  received  for  registry 
where  the  lands  do  not  lie. 

It  is  clear,  therefore,  that  a  certified  copy  of  the  Amend- 


Power  alone  oan  be  obtained,  and  that  the  certificate  A 


then  must  refer  to  that  alone.  It  would  be  more  sat-  desirable. 
isfactory,  however,  if  this  section  were  amended, 
so  as  to  remove  all  doubts  by  striking  out  the 
word  "aforesaid"  above  referred  to;  by  inserting 
the  words  "if  required"  after  the  word  "same"  in 
the  fifth  line  from  the  top;  and  by  stating  more 
clearly  what  the  certificate  should  contain. 

A  form  of  the  certificate  under  this  section  will 
be  found  in  Appendix  A. 

51.  Every  such  certified  copy  where  the  original  Power  or  sub-  .,  %  , 
stitution  is  deposited  as  aforesaid,  may  be  registered  in  any  other  j!e  an<J 
Begistry  Office,  by  deposit  thereof,  without  production  of  the  e"e£*  °' 
original  Power  or  substitution,  and  without  proof  of  any  kind,  ?u^  cer, 
other  than  the  production  of  the  copy  so  certified  as  aforesaid  copy. 
31  V.  c.  20,  s  48. 

This  section  dispenses  with  any  proof  of  execu-  Effect  of 
tion  of  the  original  Power,  by  authorizing  the  reg-  8e 
istration  of  the  certified  copy  upon  the   mere    pro- 
duction of  such  copy.     The  effect  of  such  certified 
copy  is,  for  registration  purposes,  analogous  to  the 
case  of  a  Record,  which,  when  used  as  evidence, 
proves  itself. 
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Tobepri-  52.  Every  such  certified  copy  of  a  Power  of  Attorney  or  sub- 
ma  facie  stitution  entitled  to  be  received  in  all  cases  in  place  of  the  original 
evidence,  as  prima  facie  evidence  of  the  original  Power  or  substituton  and 
Rev.  Stat.  °*  due  execution.provided  that  notice  has  been  given  in  the  manner 
c  62  s  46*  Bet  forth  iQ  section  forty-six  of  the  "Evidence  Act."  31  V.  c. 
'  20,  s  49. 

Evidence       Not  only  is  the  certified  copy  of  the   Power  en- 
execution  tilled  to  be  received  and  registered  by  the  Registrar 
of  original  of  another  County  or  Registration  Division   upon 
its  mere  production,  but  provision  is  herein   made 
for  its  reception  in  all  cases  in  place  of  the  original 
Ten  days  Power,as  prima  facie  evidence  of  such  power  and  of 
notice.      ^s  ^ue  execilt;ion  .  provided  that  the  party  desiring 
to  use  such  certified  copy  in  lieu   of  the  original 
Power  gives  notice  to  the  opposite  party,  at   least 
ten  days  before  the  trial,  of  such  intention  and  such 
opposite  party   neglects  to   intimate  within   four 
days  after  receipt  of  the  notice  that  he  disputes  the 
validity  of  the  original  Power.     In  case  such  inti- 
mation is  given  within  the  four 'days  the  certified 
copy  cannot  be  used  (1).     This  section  appertains 
rather  to  the  department  of  evidence  than  to  that 
of  registration  of  documents. 

Registry  ^-  Where  it  is  desired  to  register  an  instrument,  other  than 
of  instru-  a  w^-  *n  more  than  one  Registry  Office,  the  same  may  be  regis- 
ment  in  tered  in  like  manner  as  is  provided  as  to  Powers  of  Attorney  by 
several  sections  fifty  and  fifty-one  of  this  Act.  39,  V.  25,  s  6. 

Offices^  The  facilities  granted  under  the  preceding 
section  for  the  registration  of  Powers  of  Attorney 
in  more  than  one  Registry  Office,  were  extended  to 
the  case  of  all  other  instruments,  except  Wills  by 
the  statute,  39  Vic.,  cap.  25,  sec.  6,  from  which 
this  section  is  taken. 

Registra-  54.  Every  notarial  copy  of  any  instrument  executed  in  the 

tion  of  Province  of  Quebec,  the  original  of  which  is  filed  in  any  notarial 

notarial  office  according  to  the  law  of  Quebec,  and  which  cannot  therefore 

copies  of  be  produced  in  Ontario,  and  every  prothonotarial  copy  of  any 

instru-  instrument  executed  in  Quebec  shall  be  received  in  lieu  of  and  as 

ments  ex-  prima  facie  evidence  of  the  original  instrument,  and  may  be 

(1)  Rev.  Stat.    (Ont.)   chap.   62,   sec.  46.     See  page  57   ante. 
See  Canada  Permanent  L.  &  S.  Co.  v.  Page,  30.U.   C.  P.  1. 
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registered  and  treated  under  this  Act  for  all  purposes  as  if  it  were  ecuted  in 
in  fact   the   original  instrument,  and  such  notarial  or  protho-  Quebec, 
notarial  copy  shall  be  registered  without  any  other  or  further 
proof  of  the  execution  of  the  same,  or  of  the  original  thereof, 
with  the  seal  of  the  notary  or  prothonotary  attached,  34  V.,  c.  25, 
s.  2. 

According  to  the  laws  of  the  Province  of  Quebec,  Execution 
deeds,  conveyances,  assurances  and  all  other  according 
instruments  affecting  land  are  drawn  before  and  ^ 
signed  by  Notaries  Public,  a  profession  distinct  from 
that  of  Advocates.  The  notary  files  and  retains 
the  originals  in  his  office,  keeping  an  official  index 
thereof,  and  numbering  the  several  instruments  in 
the  order  that  they  are  drawn  and  executed  before 
him.  Certified  copies  of  such  instruments  are  by 
the  laws  of  that  Province  made  authentic  evidence. 
Upon  the  death  of  the  Notary  Public,  his  heirs  are 
by  law  required  to  deposit  the  original  deeds  filed 
by  him  in  Court,  whence  copies  or  extracts  certified 
by  the  prothonotary  of  that  Court  may  be  obtained. 

The  duties  of  a  notary  in  respect  to  instruments 
drawn  before  and  passed  by  him  are  defined  by 
the  Act,  33  Vic.,  cap.  28,  (Q.)  ;  and  as  it  may  be 33  Vic., 
found  convenient  to  refer  thereto,  the  leading  pro-0' 
visions   of  that   Act   are  briefly   summarized   as 
follows  : 

[The  Acts  relating  to  Notaries  Public  have  been 
since  consolidated  and  amended  by  39  Vic.,  c.  33 

(Q).] 

All  instruments  must  contain  the  name  and  place  Contents 
of  residence  of  the  notary,  together  with  the  names,  meat's*™ 
additions  and  residences  of  the  witnesses,  and  the 
day  of  the  month  and  year  when  passed  (sec.  29). 

They  must  be  written  in  the  same  handwriting ;  How  writ- 
the  names,  surnames,  additions  and  residences  of  en' 
the  parties  to  the  instrument  and  witnesses  thereto, 
amounts  and  dates  must  be  set  forth  at  length, 
powers  of  attorney,  under  which  a  party  contracts, 
10 
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must  be  annexed  to  the  minute,  unless  executed 
before  a  notary,  and  be  sufficiently  described  in  the 
minute,  which  must  state  that  it  was  read  to  the 
parties.  Blank  forms  may  be  used,  but  the  blank 
spaces  must  be  filled  in  with  a  heavy  stroke  of  the 
pen  (sec.  80). 

Howexe-       Tbe  instrument  must  be  signed  bv  the  parties, 
cuted 

witness  and  notary ;  the  last  making  mention  of 

such  fact  at  the  end  of  the  instrument.  If  any 
parties  are  unable  to  sign,  the  notary  must  also 
record  at  the  end  of  the  instrument,  a  declaration 
of  such  inability  (sec.  31). 

Marginal  Notes  and  additions  (with  the  exception  of  those 
additions  hereinafter  mentioned,)  are  to  be  written  in  the 
margin,  and  signed  or  paragraphed  as  well  by  the 
notaries  as  by  the  parties  ;  otherwise  such  notes 
and  additions  will  be  null.  Where  the  length  of 
the  note  requires  it  to  be  carried  to  the  end  of  the 
instrument  it  must,  in  addition  to  being  signed  or 
paragraphed  as  aforesaid,  be  further  expressly 
approved  of  by  the  parties,  under  pain  of  nullity 
(sec.  32). 

No  inter.  No  words  are  to  be  written  over  or  interlined,  nor 
allowed118  can  additions  be  made  in  the  body  of  the  instru- 
ment. Words  erased  are  to  be  erased"  in  such  a 
manner,  as  to  enable  the  number  of  them  to  be 
established  in  the  margin  of  the  corresponding 
page,  or  at  the  end  of  the  instrument,  and  approved 
of  in  the  same  manner  as  marginal  notes  (sec.  33). 

In  what  There  may  be  executed  and  delivered  on  demand 
inlis  need  °^  ^e  Par^es'  en  brevets,  singly,  or  in  duplicate, 
not  be  life  certificates,  partial  releases,  procurations, 
notary's  powers  of  attorney,  acts  of  notoriety,  discharges 
office.  Of  ren{;  or  farm  rent,  of  salaries,  of  arrears,  of  rent 
or  pensions,  obligations  or  agreements  purely 
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personal, -unless  their  effect  is  to  be  perpetual,  and 
pass  from  the  contracting  parties  to  their  heirs,  or 
representatives  ; ,  declarations,  notices  of  family 
councils,  appointments  and  reports  of  experts, 
attestations,  disavowals,  releases,  discharges  in 
respect  of  papers  and  movables,  and  other  docu- 
ments, the  effect  whereof  must  not  be  perpetual,  or 
which  do  not  confirm  or  discharge  the  effect  of  a 
deed  executed  en  minute  (39  Vic.,  c.  33,  s.  63). 

The  right  of  executing  copies  of  a  minute  shall  Right  of 
be  exclusively  vested  in  the  notary  or  prothonotary 
who  is  in  possession  thereof.     But  any  notary  may 
execute  a  copy  of  any  act  which  shall  have  been 
lodged  with  him  as  a  minute  (sec.  36). 

Notaries  must  not  permit  any  minute  to  go  out  Notarynot 

of  their  possession,  except  in  cases  provided  for  by to.  Par* . 

-1  .         .  ,  J  with  mm- 

law,  and  111  virtue  of  a  judgment.     In  such  cases  utes. 

they  must  draw  up  and  sign  a  facsimile  of  such 
minute ;  which,  after  being  certified  to  as  correct 
by  the  Judge  or  prothonotary  of  the  district,  is  to 
be  substituted  for  such  minute,  until  the  latter  is 
restored  on  payment  of  his  fees  (sec.  37). 

Instruments  passed   before  a   notary  must   be  Number- 
numbered  consecutively  (sec.  38).  ing  instru- 
ments. 

Notaries,  when  required,  must  deliver  certified  Certified 
extracts  from  their  minutes  ;  and  prothonotaries  of extracts 
the  Superior  Court,  may  deliver  extracts  from  the 
minutes  lawfully  in  their  custody  and  possession, 
which  certified  extracts  shall  be  authentic  evidence 
of  their  contents,  until  proceeded  against  by  im- 
probation.  The  certified  extracts  are  to  contain 
the  date,  nature  of  deed,  Christian  and  surnames, 
addition,  place  of  abode  of  parties,  place  where 
the  deed  passed,  the  name  of  the  notary  receiving 
the  same,  the  desired  parts  of  the  instrument  at 
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full  length,  and  the  day  upon  which  the  extract  is 
delivered  (sec.  41). 

Minutes        The  minutes  and   depositories   of  any    notary 
any  Nota-  dying  since  the  24th  of  February,    1868,    or   who 
afteJFeb  ^as  resigned>  or  desires  to  retire  from  practice,  or 
24, 1868.    leaves  his  judicial  district  may,  by  the  permission 
of  the  Lieutenant-Governor  in  Council,    duly   an- 
nounced in  the  Official  Gazette,  and  with  the  con- 
sent of  such  notary,  his  heirs  or  representatives,  be 
transferred  to  another  notary  resident  in  the  same 
place,  or  within  twelve  miles   thereof,  but  within 
the  same  district  (sec.  42). 

Rights  of       The  purchasing  notary  and  his   successors  ob- 
prchas-    taining  such  minutes  and  depositories,  may  deliver 
ary.          certified  copies  thereof,  signed  and  certified,  which 
copies  shall  be  authentic  evidence  thereof;  provid- 
ed that  in  certifying  he  mentions  the   date   of  the 
Order  in  Council  under   which   the  minutes  pass- 
ed into  his  hands  (sec.  43). 

When  Unless  an  Order  in  Council   has  been   obtained 

minutes    un(jer  section   forty-two,  the  minutes  of  any   de- 
positories ceased  notary,   or  of  one  becoming  incapable  of 
lodged*6    acting  or  refusing  to  act  and  to   deliver   copies   of 
with  pro-  his  notarial  deeds,  or  who  has  been  interdicted,  or 
of  <Super^  removed  from  office,  or  left  his  domicile,  or  desirous 
ior  Court.  of  withdrawing  from  practice,  or  is  incapable   of 
practice,  or  is  declared  so  to  be,  shall  be  deposited 
by  him  or  his  heirs  or  legal  representatives  in  the 
office  of  the  prothonotary  of  the  Superior  Court  for 
the  district  in  which  such  notary  resides  or  resided 
(sec.  48). 

On  resuming  practice  such  minutes  so  deposited 
When       will  be  restored  to  him  (sec.  49,  ss.  4). 

minutes 

returned.       Copies  of  the  minutes  so  deposited,  certified  and 

Prothono-  gjgned  by  the   prothonotary  having   the  custody 
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thereof,  shall  be  authentic,  and  be  received  in  evi-  tari.al 
dence  in  the  same  manner,  and  to  the  same  extent, 
as  if  signed  and  certified  to  by  the  notary  who 
passed  the  minutes.  Deposit  of 

Under  the  Act  13-14,  Vic.,  chap.    39,    in    cases  ™tes 
arising  under  section  forty-two  of  the  above  recited  Board  of 
Act,  the  minutes  were  required  to  be  deposited  with 
the  Board  of  Notaries,  and  certified  copies  of  such 
minutes  were   delivered  by  the   Secretary  of  the 
Board,  which  copies  were    authentic.     This  prac- 
tice continued,  until,  by  the  Act  20,  Vic.,  cap.  44, 
(Con.  Stat.    L.  C.  cap.  73)  it  was  provided  that  the 
minutes  should  be  deposited  with  the  prothonotary 
of  the  Superior  Court  as  set  forth  above.  Transmit- 

By  section  forty-seven  of  the  Act  33  Vic.,  cap.  28^°t£°' 
(Q.)  the  notarial  documents  and  papers  transmitted  to  remain 
by  the  Board  of  Notaries  to  the  prothonotary  of  the  records 
Superior  Courts  were  declared  to  remain  as  part  of 
the  records  of  the  latter  office.  Notarial 

Under  the  Act  34  Vic.,  cap.  13,  sec.  3  (Q.),  every 
copy  certified  by  a  notary  of  any  document  annex- 
ed  to  the  minute  of  one  of  his  acts  shall  be  prima  proof. 
facie  proof  thereof,  and  be  considered  as  authentic.  "  Min- 

The   word    "minutes"    mentioned  in  the    Actsutes' 
above  referred  to  means  the  originals.  Copies  of 

In  addition  to  notarial   minutes   deposited  with  Wllls' 
the  Prothonotary  he  delivers  and  certifies  to  copies 
of  probated  wills  which    have   been  made  before 
witnesses,   or  in  holograph  form,  and  also  of  all 
other  documents  of  record  in  the  Supreme  Court.     Seal  of  the 
It  is  to  be  noticed  that  the  seal  of  the  notary  orNotary» 

&c  ,  must 

prothonotary  is  necessary  to   be    annexed   to   the  be  affixed. 


certificate  under  this  ejection. 
A  certified  copy  of  a  power 
lands  from  the  deposit  of  notarial  records  in   the  att?.r]iej 


A  certified  copy  of  a  power  of  attorney  to  convey  power  of 


certified 
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Province  of  Quebec,    under  the  corporate  seal  of 
ies  admis-the  Board  of  Notaries  of  Montreal,  is  admissible  in 
evidence,  evidence;  it  being  presumed  that  such  power  of 
attorney,  though  not  in  itself  an  official  document, 
came  officially  into  the  hands  of  the  notary,  among 
Notarial    whose  records  it  was  found  (1). 

copies  evi-  . 

dence  Under  the  thirty-second  and  thirty-third  sections 


of  the  "Evidence  Act"  (2)  a  notarial  copy  of  any 
dence  notarial  act  or  instrument  in  writing  made  in  the 
Province  of  Quebec  before  a  notary,  filed,  enrolled 
or  enregistered  by  such  notary  is  receivable  as  ev- 
idence in  any  judicial  or  other  proceeding  either  at 
Law  or  in  Equity  in  this  Province  in  lieu  of  the  orig- 
inal, and  will  have  the  same  effect  as  if  the  original 
were  produced;  but  may  be  rebutted  or  set  aside 
upon  proof  that  there  is  no  such  original  or  that 
the  notarial  copy  is  not  a  true  copy  of  the  original 
in  some  material  particular,  or  that  the  original 
is  not  an  instrument  of  such  a  nature  as  may,  by 
the  law  of  Quebec,  be  taken  before  a  notary,  or  be 
filed,  enrolled  or  enregistered  by  a  notary  in  Que- 
Effect  of  bee. 


It  is  conceived  that,  in  analogy  to  the  provisions 

tereduo-   of  the  Evidence  Act,  the  effect  of  the  registration 

of  a  notarial  copy   registered    under   this   section 


can  be  discharged,  and  the  priority  gained  by  such 
registration  be  set  aside,  upon  the  same  grounds  as 
Word        in  the  case  of  other  documents, 
section  is*     Notwithstanding  the  word  "  may  "  in  the  seventh 
really  im-  jme  from  ftie  f.0p  Of  this  section,  the  Registrar  is 
obliged  to  register  such  notarial  or  prothouotarial 
copy,  the  option   of  registering   such  copy  being 
confined  to  the  party  desiring  to  register. 

(1)  Gray  et  al.  v.  McMillan,  5  U.  C.  P.,  400. 
(•2)  Rev.  Stat.  (Ont.)  cap.  62. 
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CHAPTEE  VIII. 

MANNER   OF   REGISTERING. 

§55.  All  registrations  to  be  at  full  length  and  how. 

§56.  Instruments  in  two  or  more  parts. 

§57.  Instruments  relating  to  several  lots  in  different  localities. 

§58.  Registration  of  deeds  containing  lands  situate  in  more 

than  one  County,  and  of  which  no  memorial  has  been 

executed. 
§59.  Copying  into  Registry  Book.     Filing  away  instrument 

and  affidavit.     Certificate  and  its  effect. 
§60.  Pages  and  instruments  to  be  numbered. 

55.  All  instruments  that  may  be  registered  under  this  Act  All  regis- 
shall  be  registered  at  full  length,  including  every  certificate  and  trations  to 
affidavit,  excepting  certificates  by  the  Registrar,  accompanying  be  at  full 
the  same,  upon  and  by  the  delivery  to  the  Registrar  of  the  orig-  length  and 
inal  instrument,  when  but  one  is  executed,  or  when  such  instru-how. 
ment  is  in  two  or  more  original  parts,  upon  and  by  delivery  of 
one  of  such  parts.     31  V.,  c.  20,  s.  52. 

Prior  to  the  Registry  Act  of  1865,  the  method  of  Registra- 
registering  instruments  was  by  means  of  a  memo- 


rial,  which  contained  merely  the  date,  the  names  p«or  to 
and  addresses  of  the  parties  and  witnesses  to  the  of  1865. 
instrument,    and   the    description   of    the    lands 
affected  as   contained  therein  ;    and  afforded  but 
very  slight  and  unsatisfactory  information  as  toPnsatia- 

f  •  factory 

the    other,    frequently   the    most  important,    por-  mode. 
tions  of  the  instrument.     For  example,  it  was  not 
necessary  under  the  Registry  Act  of  1795,  in  the 
memorial  of  a  mortgage,  to  notice  the  proviso  for 
redemption  (1). 

The  Registry  Act  of  1865    (2),  effected  a  long  Registra- 
needed  reform  in  this  respect,  and  required  " 


all  instruments,  executed  from  and  after  the  first  from  lst 
day  of  January,  1866,  should  be  registered  at  full 

(1)  Hamilton  v.  Lyons,  5  0.  S.,  503. 

(2)  Sec.  30. 
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length,    including   every  certificate  and  affidavit, 
except  certificates  by  the  Registrar. 
.  Registra-       The  idea  of  registering  instruments  in  full,  is  by 

tioninfull  j  a     i 

notamod-no  means  a  modern  one.     So  long  ago  as  the  year 

e™  ?on'    1694,  a  few  years  prior  to  the  passage  of  the  first 

Sir  Registry  Act,  Sir  Mathew  Hale  urged  the  adoption 

Mathew     of  this  method,  in  an  essay  entitled.  "a  Treatise, 

shewing  how  useful,  safe,  reasonable  and  beneficial 

the  enrolling  and  registering  of  all  conveyances  of 

land  may  be  to  the  inhabitants  of  this  kingdom." 

iTs1™1        The  Imperial  Act  8,  George  II.,  cap.  6,  contains 

Geo.  3,      a  provision  allowing  parties  to  have  instruments 

registered  at  full  length. 

Import  of  in  this  section,  the  word  "  delivery"  imports  a 
livery.'1  delivery  for  the  purpose  of  being  retained  by  the 
Registrar  ;  not  the  ordinary  delivery  of  more  than 
one  original  part,  for  the  purpose  of  enabling  the 
Registrar  to  compare  with  the  one  to  be  retained, 
and  to  obtain  a  certificate  of  registration  endorsed 
thereon. 

What  cer-     The  certificates  which  are  to  be  registered   in 

are  meant.  ^11)  with  the  instrument,  include  Judges'  certifi- 

cates as  to  proof  of  execution,   having   been  ad- 

duced under  section  forty-seven  ante,  certificates 

by  the  Judge,  authorizing  Bar  of  Dower  (1)  ;  and 

in  fact  every  certificate,  other  than  those  given  by 

Registrars. 

Not  neces-     Though  it  is  more  convenient,  and  less  trouble- 

sary  to  de- 

liver  all     some  to  the  Registrar,  it   is  not  essential  that  a 


Par*v  desiring  to  register  an  instrument,  which  is 
same  executed  in  more  than  one  original  part,  should 
deliver  to  the  Registrar  all  of  the  originals  at  one 
time.  He  can  produce  one.  and,  provided  it  is 
accompanied  by  a  proper  affidavit  of  execution, 

(1)  See  Rev.  Stat.  (Ont.)  caps.  126-127  ;  43  Vic.rc.  14,  s.  4. 
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the  Kegistrar  must  receive  it  and  register  it.  After- 
wards, if  the  party  desires  to  obtain  a  certificate  of 
registration  endorsed  upon  any  of  the  duplicate 
originals,  he  can  do  so  by  delivering  such  duplicate 
or  duplicates  to  the  Registrar,  who,  on  comparison 
of  the  same  with  the  original,  is  obliged  to  endorse 
a  certificate  of  registration  upon  each  of  such 
duplicates. 

It  is  not  at  all  probable  that  instruments  in 
duplicate  will  be  presented  for  registration  in  the 
manner  above  mentioned;  but  cases  may  some- 
times occur,  where  a  duplicate  original  intended  to 
be  presented  and  endorsed  at  the  time  of  the  reg- 
istration of  the  other  is,  from  some  cause  or  other, 
not  forthcoming.  In  such  a  case,  the  registration 
of  the  duplicate  produced  need  not  be  delayed  or 
affected  ;  the  missing  duplicate  can,  at  any  time 
afterwards,  be  presented  to  the  Registrar  for  en- 
dor  sation  of  certificate  of  registration. 

56.  In  case  one  of  two  or  more  original  parts  is  registered,  Instru- 
the  Kegistrar  shall   endorse  upon  each  of  such  original  parts  a  ments  ill 
a  certificate  of  such  registration,  in  the  form  of  Schedule  G.  to  two  or 
this  Act,  and  such  original,  so  certified,  shall  be  received  as  more 
prima  facie  evidence  of  the  registration  and  of  the  due  execution  parts, 
of  the  same— 31  V.,  c.  20,  s.  53. 

Under   the  fifty-ninth  section  post,  the    Regis-  Effect  of 

.        *  iVC  certificate 

trar  is  required  to  endorse  a  similar  certificate.       under  this 

But  while,  by  the  section  now  under  remark,  it  JSJs?" 
is  declared  that  the  certificate  shall  be  received 
prima  facie  evidence  of  both  the  registration  and 
due   execution  of  the  instrument,    the   duplicate 
original  of  which  is  so  certified  to,  the  fifty-ninth 
section  only  declares  the  certificate  to  be  evidence 
of  registration. 

It  is  not  easy  to  see  why  any  distinction  should 
be  drawn  by  these  sections  as  to  the  effect  of  the 
certificate ;  for  it  is  clear,  that  if  under  the  present 
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section  the  certificate  is  prima  facie  evidence  of  the 
execution  of  the  instrument,  upon  a  duplicate 
original  of  which  it  is  endorsed,  it  is  equally  avail- 
able as  such  in  any  proceedings  in  a  Court  of  Law 
or  Equity,  independent  of  the  provisions  of  the 
fifty-ninth  section.  The  latter,  by  providing  that 
the  certificate  shall,  under  that  section,  be  evidence 
of  registration,  does  not  imply  that  it  shall  be  con- 
fined to  evidence  of  that  fact  alone. 

Under  the  Registry  Act  of  1795  it  was  at  one 
time  held  that  the  certificate  of  registry  endorsed 
on  a  deed  was  conclusive  evidence  of  such  registry, 
and  could  not  be  impeached  by  evidence  of  irregu- 
larity (1).  It  was  subsequently  held  that  it  was 
pnma  facie  evidence  only  (2).  Semble,  that  a 
certificate  of  a  discharge  of  mortgage,  endorsed  on 
the  mortgage,  is  sufficient  evidence  of  the  re-con- 
veyance, without  proof  of  the  execution  of  the  dis- 
charge itself  (3). 

Evidence       ln  an  action  of  ejectment  the  plaintiffs,  in  proof 

of  eject-    of  a  mortgage  under  which  they  claimed  title,  pro- 

ment.        duced  the  registered  duplicate  original  thereof,  with 

the  Registrar's   certificate  endorsed   thereon.     It 

was  held,  that  by  virtue  of  this  section  there  was 

prima  facie  evidence  of  the   due    execution    of  the 

Mortgage  (4). 

Presump-       The  Court  will  presume  that  the  person  signing 

the  certificate  of  registration  endorsed  upon  an 

instrument   is  the   Registrar,    at  the  time  when 

instrument  was  registered  (5). 

Whencer-      A  certificate  of  registration  endorsed   upon  a 

tificate  (i)  Doe  <j.  Bussell  v.  Gillett,  M.  T,  3  Vic. 

(2)  Doe  d.  McLean  v.  Manahan,  1  U.  C.  E.,  491.     See  Doe  d. 
Brennan  v.  O'Neil,  4  U.  C.  E.,  8, 

(3)  Doe  d.  Crookshankv.  H  umber  stone,  60,  S.  103. 

(4)  Canada  Permanent  L.&  S.  Co.  v.  Page,  30  U.  C.  P.  1.     See 
Kelly  v.  Morray,  L.  E.  1  C.  P.,  667. 

(5)  Brigga  v.  McBride,  1  Pug.  &  Bur.,  663. 
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deed,   and  dated  in  1866,    stated  that    the    deed 8hould  be 

endorsed. 

was  registered  upon  29th  April,  1836.  Qucre, 
whether  the  certificate  should  not  have  been  made 
at  the  time  the  deed  was  registered  (1).  Quere, 
whether  a  proper  certificate  could  not  be  endorsed 
at  the  trial  (2). 

A  certificate,  given  under  the  New  Brunswick 
Registry  Laws,  was  held  to  be  sufficient,  although 
it  did  not  certify  that  he  was  the  Registrar  of  the 
County  in  which  the  lands  were  situate  ;  it  being 
held  that  extrinsic  evidence  of  that  fact  could  be 
adduced  (3). 

The  certificate  is  required,  by  our  Act,  to  be  Must  be 
endorsed  upon  the  registered  instrument  and  dupli- 
cates, if  any.  Under  the  Quebec  Registry  Laws, 
it  is  no  objection  to  the  sufficiency  or  validity  of 
the  certificate,  that  it  is  written  upon  a  separate 
sheet  than  that  upon  which  the  deed  is  written  (4). 

57.  When  any  instrument  includes  different  lots  or  parcels    of  Instru- 
land  situate  in  different  Municipalities   in  the  same  County,  it  ments  re- 
shall  only  be  necessary  to  furnish  one  duplicate  original   of  such  lating  to 
instrument,  with  an  affidavit  of  its  execution,  and  such  duplicate  several 
original  and  affidavit  shall  be  copied  into  the  Kegistry  Book   per-  lots  in 
taining  to  each  City,  Town,  incorporated  Village,  Township  or  different 
place  wherein  the  lands  therein  mentioned  are  situate,    and   the  localities. 
Registrar  shall  make  the  necessary  entries   and   certificates   ac- 
cordingly.    31  V.,  c.  20,  s.  54. 

This  section  is  substantially  the  same  as  that  AcL16  V' 
introduced  by  the  Act  16  Vic.  cap.  187,  sec.  5, 
which  enacted  that  when  an  instrument  related 
to  land  in  several  localities  in  the  same  County 
only 'one  memorial  need  be  provided,  which  was  to 
be  copied  into  the  different  Registry  Books  for 
such  localities,  and  the  necessary  entries  and  cer- 
tificates were  to  be  made  by  the  Registrar. 

Under  this    section   it  has  been  held  that   the  p«or  to 

Reg.  Act 

(1)  Doe  d.  Robinson  v.  Chassey,  1  Han.,  50. 

(2)  Doe  d.  Kerr  v.  McCully,  3  All.,  194. 

(3)  Boe  d.  McKenzie  v.  Mosher,  2  Pug.,  355. 

(4)  Foley  v.  Godfrey,  9  L.  C.  J.,  154. 
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of  1665,  Kegistrar  should  record  the  memorial  in  every 
not  re-  township  in  which  the  lands  embraced  were  situate  ; 
enter*1  tO  ^u^  ^e  was  n0^  °^ge(^  to  enter  in  the  book  of  any 
lands  situ- township,  lands  other  than  those  lying  in  that 

ate  in  an-  ,  ,  •       /.,  x 

other  township    (1). 

Township.  This  ruling  could,  of  course,  not  hold  good  after 
Must  now  the  Registry  Act  of  1865  came  into  force,  as  that 

register  at  ..it 

full  Act,  similarly  to  the  present  one,  required  the  in- 
length.  gtruments  to  be  registered  at  full  length. 
Fees  for  When  a  Registrar  refused  to  register  a  mortgage 
requiring  to  be  recorded  in  five  townships,  unless 
he  was  paid  at  the  rate  of  five  distinct  registrations ; 
upon  an  application  for  a  mandamus  to  compel 
him  to  do  so,  the  Court  held  that  he  was  entitled 
to  charge  for  only  one  registry,  provided  the  num- 
ber of  words  recorded  did  not  exceed  eight  folios  ; 
and  that  al)  in  excess  of  eight  folios  were  to  be 
charged  for  per  folio  as  allowed  by  the  Registry 
Act  then  in  force,  namely  thirteen  cents  per  folio 
(2). 

Kegistra-  58.  Every  deed  executed  prior  to  the  fourth  day  of  March,  one 
tion  of  thousand  eight  hundred  and  sixty  eight,  affecting  lands  situate  in 
deeds  con-  more  than  one  County,  and  of  which  said  deed  no  memorial  has 
taining  been  executed,  may  he  recorded  in  any  one  of  the  Counties  in 
lands  situ-  which  some  of  the  lands  are  situate,  upon  proof  made  in  accord- 
ate  in  ance  with  this  Act,  and  in  the  other  Counties  by  deposit  of  a  copy 
more  than  of  every  such  deed  and  proof  certified  as  is  provided  with  respect 
one  to  Powers  of  Attorney  in  sections  fifty  and  fifty-one  of  this  Act, 

County       34  V.  c.  26,  s.  1. 

which  no  Anew  provision  introduced  by  Stat.  34  Vic.  cap. 
memorial  26,  sec.  1.  A  deed  executed  prior  to  March  4th, 

has  been 

executed.  1868  (the  date  of  the  passage  of  the  Registry  Act 
lutroduc-  Of  1868),  affecting  lands  situate  in  more  than  one 
Vic.,  c.  26.  County,  and  of  which  no  memorial  has  been  execut- 
ed, stood  in  a  position  similar  to  that  of  a  power  of 
attorney ;  once  registered  no  steps  could  be  taken 
to  register  it  in  another  County.     Under  this  sec- 

(1)  Smith  et  al  v.  Ridout,  5  U.  C.  R.,  617. 

(2)  In  re  Lount,  11  U.  C.  P.,  97. 
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tion,  however,  the  Registrar  is  enabled  to  deal 
with  it  as  he  would  with  a  Power  under  sections 
fifty  and  fifty-one  ante.  A  copy,  or  copies,  of  such 
deed  duly  certified  by  him,  such  certificate  contain- 
ing the  requisite  set  forth  in  section  fifty,  can  be 
registered  in  other  Counties,  upon  production, 
without  further  proof. 

There  is  evidently  some  error  in  referring  to  the 
date  in  this  section.  Deeds  executed  after  Janu- 
ary 1st,  1866,  were,  under  the  Eegistry  Act,  to  be 
registered  at  length,  as  under  the  present  Act,  and 
not  through  memorials  ;  and  that  date  should  have 
been  inserted  instead  of  March  4,  1868. 

As  the  section  speaks  of  a  deed  executed  prior  to  ^^orial 
the  fourth  day  of  March,  1868  "of  which  no  mem-  executed, 
orial  has  been  executed,"  would  it  apply  in  a  case  registered 
where  a  memorial,  had,  in  fact,  been  executed,  butowm£  to 

.       loss,  Ac.  ? 

had  not  been  registered,  owing  to  loss,  destruction 
etc.? 

As  the  plain  intention  of  the  Act  is  to  relieve  Intention 
persons  claiming  under  deeds  relating  to  lands  in  tion, 
different  Counties,  executed  prior  to  the  date  refer- 
ed  to,  where  there  are  no  memorials,  from  the  diff- 
iculty in  which  they  would  be  placed  by  the  deposit 
of  the  deed  itself  in  one  of  the  Registry  Offices,and 
as  that  difficulty  is  in  no  way  lessened  or  varied 
whether  a  memorial  was  executed,  or  being  execut- 
ed, was  destroyed  or  lost,  it  is  reasonable  to  infer 
that  such  a  deed,  where  the  memorial  has  been 
executed,  but  has  been  lost  or  destroyed,  is  within 
the  provisions  of  this  section. 

It  is  to  be  remarked,  that  by  some  oversight  the  N?  declar- 

»    L  j  •  i      T  r          ation  of 

Act  does  not  require  any  declaration  or  proof  on  non-exe- 


the  part  of  the  person  registering  the  deed  that  a 
memorial  thereof  was  not  executed,  and  therefore  required. 


MANNER    OF    BEGISTERING. 


CHAP    VIII. 


the  Eegistrar  cannot  demand  such  declaration  or 
proof. 
Certified       ^B  section  fifty-two  ante  applies  only  to  certified 

copy  of 

such  deed  copies  of  a  power  of  attorney  or  substitution,   a 
dencTof    certified  copy  of  a  deed  coming   under  the  pro  vis- 
its execu-  jons  of  this  section  is   not  necessarily  prima  facie 
evidence  of  the  execution  of  such  deed,  although  it 
will  be  prima  facie  evidence  of  the  deed  under  sec- 
tion twenty-four  ante. 


Copying 
into  Reg- 
istry 
Book. 
Filing 
away  in 
strument 
and  affi- 
davit. 

Certifi- 
cate and 
its  effect. 


Registrar 
must  ex- 
amine 
closely 
instru- 
ments for 
registry. 


Must  re- 
ject if  not 
in  con- 
formity 
with  Reg- 
istry Act. 


69.  The  Registrar  or  Deputy  Registrar  of  the  County  in  which 
the  lands  are  situate  shall,  upon  production  to  him  of  the  original 
instrument,  duplicate  or  other  original  part  thereof,  together 
with  an  affidavit  of  execution,  enter  the  said  instrument  in  the 
Registry  Book,  in  the  order  in  which  it  is  received,  and  he  shall 
file  the  same  with  such  affidavit  of  execution,  and  he  shall  en- 
dorse a  certificate  on  every  such  instrument,  and  upon  every 
duplicate  of  such  instrument  in  the  form  of  Schedule  G  to  this 
Act,  and  shall  therein  mention  the  certain  year,  month,  day, 
hour  and  minute,  in  which  such  instrument  is  entered  and  reg- 
istered, expressing  also  in  what  book  the  same  has  been  entered, 
and  the  number  of  registration;  and  the  said  Registrar  or  his 
Deputy  shall  sign  the  said  certificate  when  so  endorsed,  which 
certificate  shall  be  allowed  and  taken  as  evidence  of  such  respect- 
ive registries  in  all  Courts.  31  V.  c.  20,  s.s.  55  &  56;  40  V.  c. 
7,Sched.  A.  (127). 

The  duties  of  the  Eegistrar  under  this  section 
have  been  included  in  all  our  Registry  Acts  with 
more  or  less  particularity  of  detail. 

It  is  incumbent  upon  the  Eegistrar  to  make  a 
close  examination  of  the  instruments  executed  in 
more  than  one  original  part,  which  are  presented 
to  him  for  registration,  with  a  view  to  ascertain 
that  they  are  in  duplicate.  He  is  in  duty  bound 
to  examine  the  instruments  presented  to  him  for 
registry. 

Where  registration  is  made  through  duplicate 
originals  he  should  be  satisfied  that  the  duplicates 
correspond  in  every  particular ;  and  where  regis- 
tration is  made  otherwise  than  through  duplicate 
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originals  he  should  see  that  the  statutory  require- 
ments are  properly  complied  with  (1). 

He  must  decline  to  receive  for  registry  any  in- 
strument not  in  conformity  with  the  Eegistry  Act 
(2) ;  and  no  mandamus  will  lie  against  him  in  such 
a  case  (3). 

His  discretion  in  the  reception   or  rejection   of  Cannot 
instruments  presented  for  registry,  is  limited,  how-  otherwise 
ever,  to  matters  solely  connected  with  registration.  defectlve- 
If  an  instrument  complies  with  the  Eegistry  Act, 
the  Eegistrar  cannot   reject  it,  no  matter  how  de- 
fective it  may  be  in  other  respects  (4). 

The  Eegistrar  cannot  avoid  the  performance  of 
this  duty  by  qualifying  or  modifying  the  certificate 
required  under  this  section^  with  regard  to  any  of 
the  matters  required  to  be  set  forth  therein.  In 
case  of  such  qualification  or  modification  the  per- 
son entitled  to  the  certificate  can,  and  should,  re- 
fuse to  accept  such  qualified  certificate,  and  com- 
pel the  Eegistrar  to  furnish  a  proper  certificate.  Cannot 

It  is  doubtful  whether,  if  the  certificate  under  this  mo5«y  . 
'  certificate 

section  should  be  qualified  or  modified   as  to    any  Qualified 
matters  required  to  be  stated  therein,   it  could  be  certlfica.te 

.  ,  .  .  „  not  receiv- 

received  in  evidence  of  the  registry  of  the   mstru-  able  in 
ment  to  which  it  relates.  evidence. 
A  Eegistrar  endorsed  upon  a  mortgage,    sent   to  Certificate 
him   for  registry  "No.   44,322  purporting  to  be  a  that  in- 
duplicate  thereof  was   registered  at on rtrument 

"purport- 

etc.,"    and    refused    to  endorse    upon  the   mort- ing  to  be ' 
gage   an   absolute   certificate  of  its  registration ;  [g 
alleging  as  his  reason  that  it  was  no  part  of  the 

(1)  Eeg.  v.  Reg.  of  Middlesex,  15  Q.  B.  976  ;  Abbott  v.  Geraghty 
4  Ir.  Chy.,  15. 

(2)  Reg.  v.  Reg.  of  Middlesex,  1  Ell.  &  Ell.   322,  in  re  Monsell 
2  Ir.  Jur.  (N.  S.)  66. 

(S)  Eeg.  v.  Reg.  of  Middlesex  15  Q.  B.  976,  supra. 
(4)  Mill  v.  Hill  3  H.  of  L.,  ca.  829;  McDonell  v.  Murphy,  2  F.  & 
S.,304. 
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duty  of  the  Kegistrar  to  compare  duplicate  instru- 
ments. Upon  an  application  made  for  a  writ  of 
mandamus,  to  compel  him  to  make  the  endorse- 
ment required  by  this  section,  it  was  held,  that  the 
certificate  which  he  had  given  was  not  in  compli- 
ance with  the  provisions  of  the  statute ;  the  Court 
remarking  that  there  were  "no  words  to  be  found 
in  any  of  the  sections  indicating  that  the  Eegistrar 
might  sign  the  certificate  without  examination,  or 
endorse  on  the  instrument  a  qualified  acceptance." 

(i». 

Where  a  Registrar  improperly  endorsed  a  cer- 
tificate upon  a  mortgage,  whereby  a  subsequent 
purchaser  was  misled,  it  was  held,  that  as  it  was 
the  duty  of  the  Registrar  to  make  the  endorsement 
properly,  his  omission  was  not  the  fault  of  the 
mortgagee,  and  could  not  therefore  affect  his 
rights,  or  impair  his  security ;  and  the  party 
injured  was  left  to  seek  redress  by  action  against 
the  Registrar  (2). 

Where  certificates  are  issued  under  a  statute, 
the  requirements  of  such  statute  should  be  fol- 
lowed (3). 
Instru-         The  instruments  must  be  entered  in  the   order 

atSbe     that  they  are  received  by  the  Registrar, 
entered         ^  Registrar  and  his  Deputy,  having  designedly 
utive         entered  instruments  in  a  different  order  to  that  in 
which  they  were  received,  were  jointly  indicted  and 

Wilfully  •    .     ,      ,  •    J  ,A\ 

entering    convicted  of  a  misdemeanor  (4). 

ordeHsa       Where  instruments  were  shown  to  be  registered 

misde-      upon  the  same  lands,  upon  the  same   day,  and  at 

meanour. 

(1)  In  re  Bradshaw  v.  Registrar  of  Simcoe  26  U.  C.  B.,  464. 

(•2)  Dikeman  v.  Puckhafer,  1  Daly  (N.  Y.),  489  ;  see  Irish  v. 
Harvey,  44  Penn.  (8  Wright),  76  ;.  Laswell  v.  Pres.  Ch.,  46  Mo., 
279  ;  see  notes  to  sec.  15  ante. 

(3)  Beg.  v.  Harvey,  L.  B.  10  Q.  B.,  46. 

(4)  Beg.  v.  Benjamin  et.  al.,  4  U.  C.  P.,  179. 
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the  same  hour,  they  will  he  assumed  to  have  heen  Registra- 
duly  entered  in  the  order  in  which   they   were   re-b^^l" 
ceived  hy  the  Registrar  as  indicated    by   their  re-  deuce  of 
spective  numhers,  and  will  be  entitled  to  priority 
accordingly  (1). 

It  has,  however,  been  determined  in  the  Quebec 
Courts,  that  where  the  certificates  show  that  two 
instruments  have  been  registered  at  the  same  time, 
but  a  procedure  in  number  has-  been  accorded  to 
one  instrument  over  the  other,  both  instruments 
must,  under  the  Act  4  Vic.,  c.  30,  s.  11,  be 
collveated  concurrently  in  a  report  of  distribution 
(2).  So  where  two  deeds  have  been  registered  at 
the  same  time  those  Courts  have  held  their  respec- 
tive priorities  are  to  be  decided,  not  by  the  order 
in  which  they  are  numbered  by  the  Registrar,  but 
by  the  dates  at  which  they  were  executed  (3). 

Where   two  deeds    were  written   on  the    same  Kegistry 
slieet  of  paper,  and  registered  at  the    same    time,  fe°n°cke' 0efvl" 
but  only  one  certificate  of  registry,  and  one    num-  entries, 
ber  were  endorsed  on  the  sheet,  it  was  held,  that  the 
Registry  Book  was  properly  admitted  in    evidence 
to  show  that  both  deeds  were  registered  (4). 

Where  a  deed  by  the  memorandum  endorsed 
appeared  to  have  been  acknowledged  (as  required 
under  the  Registry  Act  of  New  Brunswick)  on  June 
6th,  but  the  certificate  of  registry  was  dated  June 
5th,  the  Registry  Book  was  admitted  in  evidence 
to  show  that  the  deed  was  registered  on  June  5th, 
and  that  the  memorandum  of  acknowledgment  was 
upon  it  on  that  day  (5).  A  deed,  offered  as  a  reg-  Certificate 

showing 

(1)  Neve  v.  Pcnnell,  2  Hem  &  M.,  170  ;  33,  L.  J.  Chy.  39 ;  see 
Westbrooke  v.  Blythe,  3  Ell.  &  B.,  737;  Hughes  v.  Lumley 
4  Ell.  &  B.,  685. 

(2)  Leufesty  v.  Renand,  9  L.  C.  B..  298. 

(3)  Grenitr  v.  Chaumont,  5  L.  C.  J.  78. 

(4)  Doe  d.  Kerr  v.  McCully,  3  All.  194. 

(5)  Doe  d.  Simpson  v.  Falls,  5  Allen,  540. 
11 
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conveyance,  appeared  from  the  certificate 
fore  date  endorsed  upon  it  to  have  been  registered  before  it 
t/orfvitT  was  ProvenJ  h^dj  that  it  did  not  operate  as  a  suf- 
ates  regis.  ficient  registry,  and  that  the  deed  was  improperly 

admitted  in  evidence  (1). 

Certificate  The  certificate  under  the  corresponding  section 
fa«T  ofthe  Registry  Act  of  1795  (2)  was  held  to  be 
"evidence  prima  facie  evidence  only  of  registry,  and  not  to  be 
registry,  taken  as  incontrovertible  evidence  of  the  fact  so 

as  to  exclude  all  proof  to  the  contrary  (3). 
But  not  Although  the  certificate  was  made  evidence  of 
best  e°vi-  the  fact  of  registry  under  the  Registry  Act  of  1795, 
dence.  it  was  not  considered  as  the  only  evidence,  nor  the 
Registry  best.  The  production  of  the  Book  of  Registry,  in 
go°o°d  evi-  which  a  memorial  of  a  deed  affecting  the  title  is 
dence.  recorded,  is  good  evidence  of  the  title  being  a  regis- 

tered title  (4). 

The  production  of  the  Registry  Book  in  which  a 

memorial   is  recorded  is  good    evidence    of   such 

registry  (5). 

Certifi-  The  certificate  is  only  prima  facie  evidence  ;  it 
tCoatreeb°r  may  be  rebutted  (6). 

tai.  ju  New  Brunswick  the  certificate  is  held  to   be 

cate'con-   conclusive  that  the  person  signing  it  is  the  Reg- 

clusive  in  istrar  (7). 

Bruns-          When  an  instrument  requires  registration,  the 

wick.        mode  of  proving  such  registration,  of  course  de- 

pends upon  the  terms  of  the  particular   statute   in 

force  at  the  time  when  such  instrument  is  register- 

Generally  ed.     As  a  general  proposition,  however,  the  cer- 

certificate 

(1)  Doe  d.  Blair  v.  Kidout,  3  Allen,  512. 

(2)  Sec.  5. 

(3)  Doe  d.  McLean  v.  Manahau,  1  U.  C.  R.p  491. 

(4)  Doe  d.  Brennan  v.  O'Neill  4  U.  C.  R.,  8. 

(5)  Doe  d.  Prince  v.  Girty,  9  U.  0.  B.,  41. 

(G)  Doe  d.  Rennick  v.  Armstrong,  1  H  &  B.  app.   727;   Doe    d. 
Sullivan  v.  Walsh,  Jones,  264. 

(7)  Doe  d.  Robinson  v.  Shassey,  1  Hannay  (N.  B.)  50. 
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tificate   endorsed   upon   the   original   instrument,  \s  evi-  f 

C16HC6  Ol 

or  a  duplicate  copy  thereof,  and   delivered   to   the  fact  and 
party  entitled  to  such  instrument,  will  be  evidence  dat.e  of 

registry. 

both  of  the  tact  and  date  of  registration,  without  it  Unneces- 
being  necessary  to  prove  further  the  signature   orsaryto. 

prove  sig- 

official  character  of  the  person  signing   such   cer-  nature  or 
+ifi«pfp  f-t\  office  of 

Cate  I1/;  party  sign- 

The  certificate  referred  to  in  this  section  cannot  ing. 

'be  made  the  subject  of  charge  (2).  lowecffor' 

60.  Every  page  of  the   Registry    Book,  and   every  instrument  certificate, 
•entered  therein  shall  be  numbered,  and  the  certain  year,   month,  pages  and 
day,  hour  and  minute  of  registration  shall  be  entered  in  the  mar-ins(;ru_ 
gin  of  the  Registry  Books,  in  tha  form  of  Schedule  H  to  this  Act;  meats  to 
•and  such  entry  shall  be  signed  by  the  Registrar  or  his  Deputy.  31  be  num- 
V.  c.  20,  s.  56.  bered. 

The  Registry  Act  of  1846  required  the  number- 
ing of  the  Registry  Book  and  the  instruments 
entered  therein,  but  did  not  require  any  marginal 
entries  to  be  made  as  above,  nor  did  the  Registrar 
or  Deputy  under  that  Act  sign  any  memorandum 
in  the  margin.  Marginal  entries  to  be  signed  by 
the  Registrar  or  his  Deputy  were  first  required  by 
the  Registry  Act  of  1865  (3). 

(1)  Doe  v.  Lloyd,  1  M.  &  G.  684-685. 

(2)  Keele  v.  Ridout,  5  U.  C.  R.,  240  and  see  sec.  95,  ss.  5  post. 

(3)  Sec.  54. 
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CHAPTER  IX. 

HOW  VARIOUS  INSTKUMENTS  AEE  TO  RE  REGISTERED, 

§61,  Crown  grants. 

(jlte.  Orders  in  Council. 

§63.  Wills. 

§64.  Other  instruments. 

§65.  Instruments  executed  before  1st  Jan.,  1866 

§66.  Proof  of  Registration  of     do.         do. 

§67.  Discharges  of  Mortgages. 

§68    As  to  release  of  part. 

§69.  Discharges  of  mortgage  by  married  women. 

§70.   Discharges    of   mortgage    before   19th  Deo.,    18G8  con- 

firmed. 

§71.    Discharges  of  mortgages  by  Sheriffs  Ac. 
§72.  Residence  &c.,   of  witness  not   necessary   in   attesting 

clause. 
§73.  (1)  By-laws  hereafter  made  affecting   real  estate,     (a)  as 

to  By-laws  &c.,  heretofore  made. 

CROWN  GRANTS. 

Crown  61    Grants  from  the  Crown  shall  be   registered  by  producing 

Grants.       such  grant  or  an  exemplification  thereof  to  the  Registrar,  with  a 

true  copy  sworn  to  by  any  person  who   has   compared   the   s;ime 

with  the  original;  and  such  copy  shall  be  filed  with  the  Registrar. 

31  V.,  c.  20,  s.  34;  40  V.,  c.  7,  Sched.  A  (128). 

Not  regis-  Grants  from  the  Crown  were  not  admitted  to 
fore  Reg  registration  in  the  County  Eegistry  Offices  prior  to 
Act  of  the  passing  of  the  Registry  Act  of  1865  (1).  A 
t'of  list  or  memorandum  of  such  Grants  was,  however, 
grants  furnished  by  the  Provincial  Registrar  to  each  Reg- 
istrar,  at  stated  periods,  showing  date  of  issue, 


by  Prov'i  name  of  patentee,  and  a  short  description  of  the 

Registrar  . 

land  mentioned  therein. 

What  can      Before  patent  from  the  Crown  the   only  instru- 
ments  capable  of  registration  in  the  Registry  Office 


fore  pat-    are  such  as  create  a  mortgage,  lien  or  incumbrance 
upon  the  lands  (2). 

(1)  Sec.  35. 

(2)  Holland  v.  Moore,  12  Gr.,  296;  see  Rev.  Stat.  (Ont.)  cap.  25 
sec    26  ;    Casey  v.  Jordan.  5  Gr.,  467;  Vance   v.   Cummings  13 
Gr.,  25. 
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Assignments  or  transfers  of  such  land   prior  toHowotner 

iustru- 

issue  of  patent,  in  order  to  retain  priority,  must  be  ments  fil- 


filed  with  the  Commissioner  of  Crown  Lands,  with  p 
affidavits  of  the  due  execution  thereof,  showing  thecommis- 
time  and  place  of  execution,  and  the  names.    res-?Jonero* 

Crown 

idences  and  occupations  of  the  witnesses  ;  the  Com-  Lands. 
missioner  registering  the  same  in  a  Registry  Book  See'1  The 
kept  for  ,  that   purpose,    and    endorsing    on    each  Lands 
assignment  a  certificate  of  the  registration  thereof. 
It  is  necessary,  however,  that  the  assignment  shall  oa'p.  23 
be  unconditional;  and    that  all  the  conditions   ofs-17>ef 

seq. 

sale,  grant,  or  location  should  be    complied  with  Assign- 
prior  to  such  registration  being  made.     Should  the  i«entmnst 
witness  have  died  or  left  the  Province,  an  affidavit  ditionai. 
proving  such  death  or  absence,  and  the  handwrit-  Proof  °f 
ing  of  such  witness,  or  that  of  the  party  executing  if  witness 
the  assignment,  must  be  produced  in  order  to  per-  clea(l  ?r 
mit  of  registration.     Express  notice  of  an    unreg-  from 
istered  assignment  of  unpatented    land    has    the  Provmce- 
same  effect,  as  like  notice  of  an  unregistered  convey- 
ance after  patent  (1). 

The  Registry  Acts  of  1865  and  1868  (2)  did   not 
provide  for  the  registration    of   exemplification    of  Exempli- 
patents.     Exemplifications  were  made   capable   of  0$£  ^ 
registration  by  40  Vic.,  cap.  7,  Sched.  A,  (128).     A  registered 
form  of  the  affidavit  required   under   this    section  c.  7,  Sch.' 
\vill  be  found  in  Appendix  A.  A>  (128-) 

ORDERS  IN  COUNCIL. 

62.  Orders  of  the  Governor  General  in  Council,  or  of  the  Lieu-  Orders  in 
tenant-Governor  in  Council  may   bo    registered  in   the   Registry  Council. 
Office  of  the  County  or  other  Registration  Division  in  which  any 
land  to  which  the  Order  in  Council  relates  is  situate,  by  the    de- 
posit of  a  copy  of  the  Order,  certified  by  the  Clerk  of  the  Council. 
40  V.,  c.  8,  s.  40. 

Under   numerous    statutes,  Orders   in    Council  Orders  in 

Council 

(1)  Goff  v.  Lister,  13  Gr.,  40G,  14  Gr.,  451. 

(2)  Sec.  34. 
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under  38 
Vic.,  (D.), 
cap.  13. 


40  Vic. 
(Ont.), 
cap.  8. 


affecting  real  estate  may  be  passed  by  the  Gov- 
ernor-General in  Council,  or  the  Lieutenant-Gov- 
ernor in  Council.  Under  38  Vic.,  (D^  cap.  13, 
where  any  security  upon  real  estate  I1  "Id  by  the 
Crown  is  satisfied,  the  Governor-Grntral  may,  by 
Order  in  Council  declare  such  security  to  be  satis- 
fied ;  a  duly  certified  copy  of  such  Order  in  Coun- 
cil operating  as  a  release  of  such  security  of  any 
Intestate,  claim  held  by  the  Crown.  Eeal  estate  of  an  intes- 
tate dying  without  any  known  relative  in  this 
Province,  may  be  sold  or  disposed  of  by  Order  of 
the  Lieutenant-Governor  in  Council. 

It  was  not  until  the  passing  of  the  40  Vic.,  cap, 
8  (1),  that  any  provision  was  made  for  the  regis- 
tration of  such  Orders  in  Council. 
"Lt.  Gov-  The  words  "Lieutenant-Governor  in  Council" 
Council"  refer  solely  to  the  Lieutenant-Governor  of  the  Prov- 
apphes  -nce  0£  Ontario,  acting  by  and  with  the  advice  of 

only  to 

Ontario,    the  Executive  Council  for  Ontario.     Orders  of  any 
Order  in    Lieutenant-Governor  in  Council  of  another   Prov- 
other        ince  are  therefore  excluded  from  the  operation  of 
not  within  ^8  sec^on-    Apart  from  the  question  as  to  whether 
section,     such  foreign  orders  in  Council  affecting  land  situ- 
ate in  this  Province  are  capable  of  registration   as 
"instruments  affecting  lands,"  it  is  submitted  that 
any  such  order  would  have  to   be   proved   under 
under^ec  sec*i°n  thirty-eight  ante  in  like  manner  as  other  in- 
38  ante,    struments,  not  especially  excepted  by  that  section. 

WILLS. 

Wills.  63.  Every  will  shall  be  registered  at  full   length  by  the   pro- 

duction of  the  original  will,  and  the  deposit  of  a  copy  thereof, 
with  an  affidavit  sworn  to  by  one  of  the  witnesses  to  the  will, 
proving  the  due  execution  thereof  by  the  testator,  or  by  the  pro- 
duction of  probate  or  letters  of  administration  with  the  will  an- 
nexed, or  an  exemplification  thereof,  under  the  seal  of  any  Court 
in  this  Province,  or  in  Great  Britain  and  Ireland,  or  in  any  Brit- 
ish Province,  Colony,  or  Possession,  or  in  any  foreign  country 

(1)  Sec.  40. 


-  EC-]  WILLS.  159 

§63.      J 

having  jurisdiction  therein,  and  by  the  deposit  of  a  copy  of  such 
probate  or  letters  of  administration,  with  an  affidavit  verifying 
such  copy.  31  V.,c.  20.  s.  35;  39  V.,  c.  25,  s.  2  ;  40  V.,c.  7,  Sched. 
A,  (129  ) 

Originally  wills  were  registered  through  a  mem-  Originally 
orial  under  the  hand  and  seal  of  some    or   one    of  through 


the  devisees,  his  or  their  heirs,  executors,    admin- 
istrators,  guardians  or   trustees,    attested   by  two  by  de- 
witnesses,  one  of  whom  should  prove  the  execution^1 
of  the  memorial  (1).     It  was    not   necessary    that 
the  execution  of  the  will  itself  should  be  proved  by 
a  subscribing  witness,  except  in  the  case  of  a   will 
executed  out  of  the  County  (2).     The  memorial   of  Memorial 
the  will  under  that  Act  was  not  required  to  contain  same  as 
any  greater  particularity  of  the    contents   of  such  other  me- 
will,  than  was  necessary  in  a  memorial  of  a  deed. 

Tho  Registry  Act  of  1846  (3)  required  that  when  Will  exe- 
the  will  was  executed   in  the  Province,  but    out  of  ^  Ontario 
the  County  where  the  lands  affected  were  situated,  under 
the  witness  proving  the  execution  of  the  memorial  Of  1846. 
should  also  be  one  of  the  witnesses  to  the  will,  and 
should  prove  the  execution  of  such  will,    and  the 
place  where  the  same  was  executed  ;  and  when  ex- 
ecuted out  of  Upper  Canada,    the   witness,   in    an 
affidavit  to  be  taken  before  one  of  the  officials  there- 
in referred  to  (4)    was   required   to    swear   to   the 
making  and  publishing  of  the  will.    But  the  mem-  Memorial 
orial  in  each  case  was  not  to  be   registered   unless  tified  to. 
it  was  identified  as  that  referred  to  in  the  affidavit. 
by  a  certificate  under  the  hand  of  the  person  before 
whom  the  affidavit  was  taken,  which  certificate  had 
to  be  endorsed  upon  the  will  or  probate. 

Registration  at  full  length   of   all  instruments 

« 

(1)  Beg.  Act  of  1795,  sec.  4. 

(2)  Sec.  13. 

(3)  Sec.  9. 

(4)  Sec.  10. 
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necessarily  led  to   a  change   being   made    in    the 
former  method  of  registration  of  wills. 


The  Registry  Acts  of  18f55  (lJ  and  1868  (2)  pro- 
length  vided,  as  at  present,  that  the  will  should  be  reg- 
Ke«.  Acts  istered  in  full,  by  production  of  the  original  and  a 


of  \S?L0   deposit  of  a   copy  with    an  affidavit  of  one   of  the 

and  1868.       .- 

witnesses,  proving  due  execution  by   the   testator, 

or  by  the  production  of  the   probate  or  letter   of 

administration   with    the  will  annexed  under  the 

seal  of  any  Court  of  this  Province,   Givat    Britain 

and  Ireland,  British  Province,  Colony  or   Possess- 

ions having  jurisdiction  therein,  and  the  deposit  of  a 

sworn  copy  thereof.     Prior  to  these  enactments  it 

Certified    was  held,  that  a  certified  copy  of  a  will,  duly  proved 

foreign      *n  a    Court  in  Lower  Canada,  was  equivalent  to 

probate     letters  probate  in  Upper  Canada  and  could  be  reg- 

eqmvalent  .  rf. 

to  letters  istered  (8).     Production  of  an  exemplification  of 

lte;    probate  or  of  letters  of  administration  with  the  will 

ficAtion  of  annexed  was  included  by  Stat.  39  Vic.,  cap.  25  (4) 

Probate,    whije  probates,  letters  of  administration  with  the 

&c.,  ad- 

mitted to  will  annexed,    and  exemplifications  thereof   under 

39"vic.y  ythe  seal  of  any  Court  in  any  foreign  country  were 
c-25.  admitted  by  Stat.  40  Vic.,  cap.  7,  Sched.  A,  (129.) 

fication  of  It  is  enacted  by  the  "Statute  of  Frauds"  (5) 
probates  *'mt  a^  devises  and  bequests  affecting  lands  "shall 

by  40  Vic.,  be  in  writing." 
c.  7,  s.  A. 

Dovisos  The  affidavit  should  properly  set  forth  the  man- 
must  be  m  ner  m  w[1jc]:1  the  will  is  executed,  as  the  mode  of 

writing. 

What  affi-  executing  wills  according  to  law,  has  been  altered 
davit  from  time  to  time  by  various  enactments.  The 
contain,  validity  of  wills  depends,  to  a  very  large  extent, 

(1)  Sec,  36 

(2)  Sec.  35. 

(3)  Patulo  v.  Bcyington,  4  U.  C.  P.,  125. 

(4)  t:ec.  2. 

(f>)  29  Car.,  II,  cap.  D,  sec  3. 
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upon    their  being  executed   in   conformity  to  the 
statutory  provisions  regulating  the  same. 

It  is  but  proper  that  the  manner  of  execution  Manner  of 
should  be  set  forth  with   reasonable    detail;    not s^ouklTe 
only  that  the  Registrar  should,  upon    consulting  stated, 
the  affidavit,  see  that  the  will  is  "duly  executed" 
in  accordance  with  the  laws  in  force  ai  the  time  of 
its  execution,  but  also  that  parties  interested  in 
the  establishment  or    setting  aside  of   such    will 
may  obtain   the  necessary  information  as  to  the 
mode  of  its  execution. 

It  is  to  be  regretted  that  the  Registry  Act  is  not  statement 
explicit  upon  this  subject,  and  that  proper  and  ap-  "duly  exa- 
propriate  forms  are  not  furnished  in  the  Schedules  cuted'' 
thereto;  as  the  common  custom  of  stating  that  the  informa- 
witness  did  see  "  the  will  duly  executed  "  without tlon- 
more,  conveys  no  information  whatever. 

In  the  case  of  a  testator,  who  is  blind  or  who  is  a  Execution 
marksman,  it  may  happen  that  the  will  may  testator  or 
never  have  been  read  over  to  him,  or  if  read,  notmarks' 

man. 
comprehended  by  him ;    or  the  testator  may  not 

have  executed  the  will  in  the  presence  of  the  wit- 
ness ;  or  the  witness  on  the  other  hand  may  not 
have  attested  and  subscribed  the  will  in  the  pres- 
ence of  the  testator  ;  yet  notwithstanding  all  this, 
upon  an  affidavit,  stating  that  the  will  was  duly 
executed,  made  by  one  of  the  witnesses  ignorant 
of  what  constitutes  a  "due  execution"  of  a  will, the 
instrument  is  registered  and  a  certificate  of  such 
registration  endorsed  thereon.  There  is  nothing 
even  to  show  that  the  testator  is  dead. 

The  affidavit  should  b«  as  full  and  clear  as  that  Affidavits 

.  „.  should  be 

required  by  the  Surrogate  Court  m  proving  a  will.  full. 

The    admission   to  registration  of  probate  and  Admission 
letters  of  administration  with  the  will   annexed, 
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registry     or  Of  an  exemplification  thereof,  by  means  of  sworn 

correct  in  .  c  * 

primcipie.  copies  thereof,  is  correct  in  principle,  and  consis- 
tent with  requiring  due  proof  to  be  made  of  the 
will  of  which  it  is  a  probate,  as  the  case  may  be, 
as  probate  and  letters  of  administration  are  only 
granted  upon  proof  of  the  execution  of  the  will, 
according  to  the  laws  in  force  at  the  time  of 
its  execution. 

But  ftffi-        Objection  having  been  taken  to  the  sufficiency 
ing  "due   of  the  affidavit  of  execution  by  the  attesting  wit- 


ness  *n  ^ie  memorial  to  a  deed  registered  under 
deed"  al-  the    Registry   Act  of  1846  which  stated  that  the 
lowed.       -witness  had  seen  "the  due  execution  of  the  deed," 
Esten  V.    C.  remarked:  —  "If  the  matter  was  res 
Integra,  I  should  be  strongly  disposed  to  think  that 
it  was  not  sufficient  for  the  affidavit  to  state   that 
the  witness  had  'seen  the   due   execution  of  the 
deed.'     I    should   have   thought    that    it    should 
describe   the    act   performed,    as    in  an  ordinary 
affidavit  of  execution;  so  as  to  enable  the  Registrar 
to  judge  of  its  sufficiency.     But  in  this  respect  the 
affidavit  follows  the  form  prescribed  by  the  Act   of 
Parliament  —  it  is  probably  a  form  commonly  used 
—  the  affidavit  is  not  the  act  of  the  party,  but  of  a 
witness  ;  and  it  is  a  matter  transacted  between  the 
witness   and  the  Registrar,  not  intended  for   the 
information  of  the  public,  but  for  the  satisfaction 
Provisions  of  the  Registrar.     It  would  be,  perhaps,  not  too 
of  Act  as   much  to  hold  that  all  the  provisions  respecting  the 

to  proof  .  ...        ,         ,,  /i  \ 

directory,  proof  are  directory    (1). 

So  held         Under  the  Irish  Act  it  has  been  held  that  the 

under  the  provisions  therein  as  to  the  forms  of  affidavits  of 

execution  are  directory,  not  mandatory  (2). 
Eeid  v          It  is  to  De  remembered,  however,  that  the  cases 
White-  ^  per  Esten  V.  C.,  Reid  v.  Whitehead  10  Gr.,  page  449. 

(2)  McDonell  v.  Murphy,  2  F.  &  S.  304  (n.) 
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alluded  to,  refer  only  to  affidavits  of  the  execution  J^J^ 
of  deeds,  and  not  of  wills.     It  is  also  worthy  of  v.  Murphy 
notice  that  section  thirty-eight  ante,  which  states  ^w  to 
clearly  what  the  affidavit  of  execution  should  state,  affidavits 
referring  to  a  form  of  such  affidavit  contained  in  of  deeds. 
Schedule  E  to  this  Act,  expressly  excepts  wills  from 
tl;e  operation  of  that  section. 

II  the  ruling  in  Keid  v.  Whitehead  is  applicable 
to  wills,  there  is  no  reason  why  wills  should  have 
been  excepted  from  section  thirty-eight ;  as  the 
statement  in  the  affidavit  that  the  witness  had  seen 

the  will  duly  "signed,  sealed  and  executed,  etc.." Are,?ot,1 

'     applicable 

would,  according  to  that  ruling,  be  sufficient.  It  to  cases  of 
is  submitted  that,  owing  to  the  impossibility  of 
having  one  form  of  affidavit  which  would  be  appli- 
cable to  the  case  of  every  will,  and  having  regard 
to  the  various  changes  in  the  mode  of  execution 
of  wills,  the  Legislature  intentionally  omitted  allu- 
sion to  affidavits  in  the  case  of  wills  from  that 
section,  and  that  Keid  v.  Whitehead  does  not  apply 
to  cases  of  registration  of  wills. 

In  order  then  to  ascertain  if  there  has  been  "duewhat 

amounts 

execution"  of  a  will,  it  will  be  important  to  glance  to  "due ex- 
briefly  at  the  statutes  affecting   the  execution   Ofecutlon'' 
wills,  which  are  three  in  number,  viz.,  the  Statute  • 
of  Frauds,  the  Act  4  Wm.  4,  cap.  1,  and  the  Wills 
Act  of  1873. 

The  fifth  section  of  the    Statute  of  Frauds  (1),  u"der 

"btatutc 

enacted   that   all   devises    and   bequests    affecting  of 
lands  should  be  in  writing,  signed  by  the  testator, Frauds> 
or  some  one  in  his  presence,  and  by  his  express 
direction,  and  should  be  attested  and  subscribed 
in  the  presence  of  the  testator,  by  three  or  four 

(1)  29  Car.  II.,  cap.  3. 
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credible  witnesses  ;  otherwise  such  wills  should  be 
deemed  utterly  void  and  of  none  effect. 
Under  The  above  was  the  mode  of  execution  applicable 

3  Wm.  4. 

cap.  l.  to  all  wills  executed  prior  to  the  sixth  day  of 
March,  1834 ;  and  all  wills  executed  prior  to  that 
date  must  be  executed  in  accordance  therewith, 
unless  republished  as  hereinafter  mentioned. 

By  the  Provincial  Statute  4,  Wm.  IV,  cap.  1  (1), 
it  was  provided  that  any  will  executed  after  the 
sixtli  day  of  March,  1834,  in  the  presence  of,  and 
attested  by  two  or  more  witnesses  should  have  the 
same  validity  and  effect  as  if  executed  in  the  pre- 
sence of,  and  attested  by  three  witnesses  :  and  it 
should  be  sufficient  if  such  witnesses  subscribed 
their  names  in  the  presence  of  each  other,  although 
their  names  might  not  be  subscribed  in  presence 
of  the  testator. 

This  statute  applies  to  all  wills  executed  between 
the  sixtli  day  of  March,  1834,  and  the  first  day  of 
January,  1874,  if  not  republished  as  hereinafter 
referred  to. 

It  was  held,  that  this  Act  di'd  not  repeal,  but 

Chan    s    mere^V  extendedthe  Statute  of  Frauds.  The  changes 

affected  by  effected  by  this  statute  in  the  mode  of  execution 

Statute.   'under  the  Statute  of  Frauds   were   only   two   in 

number;  namely,  that  two  witnesses  were  deemed 

sufficient  instead  of  three  or  four;  and  that  the 

witnesses  were  allowed  to  subscribe  their  names  in 

the  presence  of   each  other,  though  they  did  not 

subscribe  in  the  presence  of  the  testator  (2). 

Did  not         It  was  held,  that  the  fifth  clause  of  the  Statute 

Statute  of  of  Frauds  was  not  repealed  by  the  statute  4  Wm. 

Frauds.      4^  eap  ^  \)U^  extended  ;  and  that  a  will  subscribed 

(1)  Sec.  51. 

(2)  Crawford  v.  Curragh,  et.  al.,  15  U.  C.  P.,  55. 
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by   witnesses   according   to    the   requirements   of 
either  statute  was  sufficiently  executed  (1). 

Both  of  these  statutes,  so  far  as  they  related  to  Former 
wills,  were  repealed  hy  "  The  Wills  Act  of  1873  "  peaied  by 
(2),  which,  as  to  all  wills  executed  since  the  first  the  Wills 

Act  of 

day   of   January,   1874,  enacts  (3),  that  no   such  1873. 
will  shall  be  valid    unless    it   is    in   writing   and 
executed  in  manner  following,  that  is  to    say,  it 


shall  be  signed  at  the  foot  or  end  thereof,  by  the  there- 
testator,  or  by  some  other  person  in  his  presence11 
and  by  his  direction  ;  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator  in  the  pre- 
sence of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest,  and  shall 
subscribe  the  will  in  the  presence  of  the  testator  ; 
but  no  form  of  attestation  shall  be  necessary. 
Provided,  always  that  every  will  so  far  only  as 
regards  the  position  of  the  signature  of  the  testa- 
tor, or  of  the  person  signing  for  him  as  aforesaid, 
shall  be  deemed  to  be  valid,  within  the  meaning  of 
this  Act,  if  the  signature  shall  be  so  placed  at,  or 
after,  or  following,  or  under,  or  beside,  or  opposite 
to  the  end  of  the  will,  that  it  shall  be  apparent  on 
the  face  of  the  will  that  the  testator  intended  to 
give  effect  by  such  signature  to  the  writing  signed 
as  his  will,  etc.,  etc. 

The  provisions  of  this  Act  extend    to  any  will  The  Act 
executed  prior  to  the  first  day  of  January,  1874  extends  to 

'  J  '  '  wills  exe- 

which  -is  re-executed  or    republished    or  renewed  cuted 

by  a  codicil  since  that  date  ;  every  such  will  being,  thereto  if 
for  the  purposes  of  the  Act  deemed  to  have  been  re-extend- 
made  at  the  time   at  which  the  same  shall  be  so  published. 
re-executed,  republished  or  renewed  (4). 
(1)  Ib. 

(3)  36  Vic.,  cap.  23  ;  Key.  Stat.  (Ont).,  cap.  106. 
(3)  Sec.  12. 
(4  Sec.  7. 
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Prior  to  Prior  to  the  Eegistry  Act  of  1865  memorials 
ofe?865.  of  wills  were  required  to  be  under  the  hand  and 
Devisee  seal  of  the  devisee,  or  of  one  or  more  of  the  devis- 
register-  eeSi  his  or  their  executors,  administrators,  guar- 
shouid  be  ians  or  trustees.  It  was  essential,  however,  that 
a  legal  ^e  devisee  executing  the  memorial  should  be  a 

Devisee. 

legal  devisee, 
devisee          Where  the  devisee  who  executed  the  memorial 

11688* 

devise  to  him  being  thereby  void  under  26  Geo.  II. 
cap.  6,  he  had  lost  his  character  of  devisee  ;  and 
that  the  registry  of  a  memorial  signed  by  him  as 
devisee  was  ineffectual  (1). 

Testator        It  is  hardly  necessary  to  observe  that  no   docu- 
dead'at6    nient,  purporting  to  be  the  will  of  a  living   person 
time  of      can  be  registered,  as  it  is  not  a  will  until  after 
publication  thereof  ;    and  publication  cannot  take 
place  until  upon  the  decease  of  the  testator.     The 
Registry  Act  of  1846  (2),  and  Con.  Stat.  U.C.  cap.  89 
(3),  distinctly  affirm  that  the  testator  must  be  dead. 
Probate         A  probate  is  evidence  not  only  of  the   execution 
death  exe- of  the  will,  but  also  proof  of  the  death  of  the  test- 

cution.        Rtor  (4). 

But  not  of      It    has    been   held,    however,    that  a    probate, 
tionTo011  though  registered,  is  not  evidence  of 'a  due   execu- 
pass  r«al  ^on  Of  the   will,   so  as  to  pass   real   estate    (5). 
Forms  of  affidavits  of  execution  of  wills  are  con- 
tained in  Appendix  A. 

OTHER  INSTRUMENTS. 

Other  in-  64.  All  instruments,  other  than  grants  from  the  Crown,  and 
Btru-  wills,  shall  be  registered  by  the  deposit  of  the  original  instru- 

ments,       ment,  or  by  the  deposit   of  a  duplicate  or  other  original  part 
thereof  with  all  the  necessary  affidavits.     31  V.,  c.  20,  s.  34. 

(1)  Ryan  v.  Devereux,  26  U.  C.  R.,  100. 

(2)  Sec.  6. 

(3)  Sec.  17,  »s.  3. 

(4)  Davis  et  al  v.  VanNorman,  30  U.  C.  R.,  437. 

(5)  Hamilton  v.  Love,  2  Kerr  243. 
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The  words  "Order  in  Council"  should  have  been  £rder  .in 

Council. 

inserted  in  this  section  after  the  word  "Crown." 

A  deed  is  deemed  "registered"  in  contemplation  When 
of  law  when  it  is  (a)  entitled  to  registration   and  deemed 
(b)  is  deposited  with  the  Eegistrar  in  his  office   for  "register- 
that  purpose  (1). 

The  registration  of  an  instrument  not  properly 
authenticated  as  the  law  requires,  or  not  directed 
or  authorized  by  law  to  be  registered  is  of  no  avail 
(2).  Parties  cannot,  by  voluntarily  registering  an 
instrument  not  required  to  be  registered,  draw  to 
their  acts  consequences  provided  by  the  Legislature 
for  another  state  of  things  (3). 

Where  a  mortgage  was  registered  at  full  length,  Registra- 
and  the  duplicate  original  was  lost  or  mislaid,  in 


an  action  brought  against  the  mortgagor  upon  the  protec- 
covenants  contained  in  such  mortgage  by  the 
administrator  of  a  deceased  mortgagee,  the  defend- 
ant pleaded  his  readiness  and  ability  to  pay  the 
mortgage  upon  its  maturity  upon  production  of  the 
duplicate  original,  or  upon  proof  of  its  loss.  It  was 
held,  that  the  plea  was  bad;  for  it  must  be  assumed 
that  the  mortgage  was  recorded  at  length,  and  that 
under  the  Kegistry  Act  the  defendant  would  be 
fully  protected  on  payment  of  the  mortgage,  and 
recording  the  discharge  (4). 

INSTRUMENTS  EXECUTED  BEFORE  IST  JANUARY,*  1866. 

65.  The  registration  of  all  instruments  executed  before  the  first  j»eff}8tra 
of  January,  one  thousand  eight  hundred  and  sixty-six,  may  be  +•  !  '    *  •' 
made  through  memorials  or  by  certificate  or  otherwise,  as  provid-  Bfrumenta" 
ed  by  the  law  in  force  prior  to  the  Registry  Act  passed  in   the  executeci 
year  one  thousand  eight  hundred  and  sixty-five.   31  V.  c.  20,  a.  36.  before  ist 

Upon  the  passage  of  the  Registry  Act  of  1865,  Jan"1866- 

(1)  Cruise  Greenleaf  vol.  2,  p.  445.     See  remarks  of  Harrison  C. 
J.,  in  Lawrie  v.  Rathbun,  38  U.  C.  R.  255. 

(2)  Kerns  v.  Scrope,  2  Watts  75. 

(3)  Per  Burns  J.  Doe  d.  Kingston  B.  Society  v.  Rainsford,  10  U. 
C.  R.  p.  242. 

(4)  MoAuley  v.  Boyle,  25  U.  C.  P.,  239. 
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which  effected  such  a  complete  alteration  in  the 
mode  of  registry,  to  come  into  operation  on  the  first 
of  January.  1866,  it  was  considered  expedient  to  re- 
fer to  such  instruments  as  should  have  been  execut- 
ed prior  to  that  date,  hut  not  presented  for  registry ; 
and  to  make  express  provision  for  the  registration 
of  such,  in  order  to  remove  any  doubt  that  might 
arise  in  the  absence  of  such  special  reference. 

for°byBeg.     By  that  Act  (1)  ifc  was  P1>()vi(ltl(1  that  the   regis- 
Act  of       tration  of  instruments  in  full,  should  take  effect  on 
and  after  the  first  day  of  January,  1868,  and  "  that 
however    un^  8UC^  ^me  tne  Registration  of  all  instruments 
did  not      which  may  he  registered  under  the  laws  now    in 
proof   '     force  shall  be  made  in  like  manner  through  mem- 
orials or  by  certificates  or  otherwise  as  heretofore 
provided  ;  jind  all  the  Acts  and  parts  of  Acts  relat- 
ing thereto,  and  which  are  intended  to  ha  repealed 
when  this  Act  shall  come  into  force,  shall  continue 
and  remain  in  full  force  until  the  said  first  day  of 
January  next.1' 

Reg.  Act  The  thirty-sixth  section  of  the  Registry  Act  of 
1868,  from  which  section  sixty-five  is  taken,  in  ef- 
fect re-enacted  the  above  section  of  the  Registry 
Act  of  1865. 

Memorinls  The  section  speaks  of  the  registration  of  the  in- 
1 "  strnments  r<  ferred  to  "through  memorials  or  by  cer- 
tificates or  otherwise."  The  certificates  here  al- 
luded include,  for  example,  such  certificates  as  are 
granted  by  the  Sheriff  upon  executing  a  deed  for 
taxes  under  4  Geo.  IV  cap.  7,  ss.  19  &  20 ;  16  Vic. 
cap.  182,  ss.  65  &  66  (2). 

Eegistra-       The  consideration  of  the  method  of  registering 
tion  prior  through  memorials  etc.,  from  January  1st   1866, 

(1)  Sec.  37. 

(2)  See  notes  to  sec.  76  post. 
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is  contained  in  the  remarks  upon  the    following*^  1st  Jan., 

.  -,  .  loDO. 

section,  to  which  it  more  properly  pertains. 

66.  The  proof  that  would  before  the  first  day  of  January,  one  Proof  of 
thousand  eight  hundred  and  sixty-six,  have  been  sufficient  for  the  re  gistra- 
regiatratiou  of  any  instrument  executed  prior  t»  the  said  date,  tion  of  in- 
ehall  be  deemed  sufficient  for  the  registration  hereafter  of  any  strumeuts 
such  instrument  ;  but  in  any  such  case  the  instrument  shall  be  executed 
registered  at  full  length,  and  the  memorial  and  affidavit  shall  be  before  1st 
deposited  and  filed  in  lieu  of  an  original  or  duplicate,  31  V.,  Jan  ,  1866, 
c.  20,  s.  37.  etc. 

As  instruments  executed  prior  to  the  first  of 
January,  1866,  unless  proved  according  to  the 
present  Act,  cannot  be  admitted  to  registration 
without  proof  being  made,  in  accordance  with  the 
law  as  it  existed  prior  to  that  date,  it  is  important 
to  refer  to  the  several  statutes  bearing  upon  this 
subject,  and  the  principal  cases  decided  as  to  the 
construction  and  operation  of  those  statutes.  As 
the  statutes  affecting  registry  are  contained  in 
Appendix  D.,  it  will  be  sufficient  to  state  briefly  the 
requisites  of  such  proof  ;  the  sections  of  the  various 
statutes  bearing  thereon  being  cited,  so  that  the 
reader  may  refer  thereto  for  more  extended  infor- 
mation. Instru- 

According,  then,  to  the  registry  laws  in  force  in  ™uted  Se- 
this Province,  prior  to  the  first  of  January,  1866,  fore  Jan.i, 
instruments    executed   before   that   date   may   be  be  re'gis- 
registered  upon  the  following  proof,  viz  :  —  *e™d  as- 

1.  Deeds,    conveyances,  assurances,  Powers   ofDeeds.&c., 
Attorney  and  wills,  are  to  be  registered  through 
memorials  (1). 


2.  Sheriff's  deeds  for  taxes.     Proceedings  in  the  ?1 

deeds,  arc., 

'Court  of  Chancery,  and  discharges  of  mortgage,  bybycertifi- 


certificate  (2).  . 

.  11-  •  •  Memorial 

3.  Memorials  must  be  m  writing,  or  be  partly  to  be  in 
printed  and  partly  written  (3).  ^l"8™ 

(1)  Con.  Stat.  U.  C.,  cap.  89,  sec.  18.  printed 

(2)  Ib. 

(3)  Sec.  19. 
12 
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Contents       4    They  must  contain  the  date  of  the  instrument, 

of  memor- 
ials,         as  well  as  the   names    and   additions    of   all    the 

Names,      parties  to  the  instrument,  or  of  the  devisor,  testator 

&c.,  of 

witnesses  or  testatrix  of  the  will,  as  set  forth  in  the  instru- 
ment or  will  (1). 

Descrip-        5.  They  must  mention  the  names  and  additions 

lands°f       °^  a^  ^e  witnesses  to  the  instrument  or  will,  and 
of  their  places  of  abode  respectively  (2). 

6.  They  must  also  mention  the  lands  contained 
in  the  instrument  or  will,  and  the  City,  Town,  Town- 
ship or  place  in  the  County  or  Riding,  where  the 
lands  are  situate,  in  the  manner  in  which  the  same 
are  described  in  the  instrument  or  will,  or  to  the 
same  effect  (3). 

Who  to         7.  The  memorial  of  an  instrument,  other  than  a 

execute      power  of  Attorney,  is  required  to  be  under  the  hand 
memorial. 

and  seal  of  the  grantor,  or  of  one  or  more  of  the 
grantors,  or  of  the  grantee,  or  of  one  or  more  of 
the  grantees,  his  or  their  heirs,  executors,  adminis- 
trators, guardians  or  trustees ;  and  attested  by  two 
witnesses,  one  of  whom  is  to  be  a  witness  to  the 
execution  of  the  instrument  (4). 

Memorial       8.  That  of  a  Power  of  Attorney  is  to  be  under  the 

of  Attor-    hand  and  seal  of  one  or  more  of  the  constituents, 

n*y-           or  of  the  constituted  and  attested  by  two  witnesses, 

one  of  whom  shall  be  also  a  witness  to  the  Power 

ot  Attorney  (5). 

Memorial       9.  The    memorial  of  a  will  is  to  be  under  the 
ljl'     hand  and  seal  of  the  devisee,  or  of  one  or  more  of 
the  devisees,  his  or  their  executors,  administrators, 
guardians    or   trustees,  and   attested  by  two  wit- 
nesses, one  of  whom,  in  case  of  wills,  made  and 

(1)  Ib.,  ss.  1. 

(2)  Ib.,  sec.  19,*s.  2. 
(8)  Ib.,  sec.  19, 's.  3. 

(4)  Ib.,  sec.  20. 

(5)  Ib.,  sec.  21. 


c-HAl'.  IX.1  AFFIDAVIT    ACCOMPANYING    MEMORIAL.  171 

published  out  of  Ontario,  shall  be  also  a  witness  to 
the  will  (1). 

10.  The  affidavit    accompanying    the  memorial  Affidavit 

n .  „,  , .  ...  .of  witness 

diners  according  to  the  nature  ot  the  instrument 
to  be  recorded. 

(a.)  The  affidavit  accompanying  a  memorial  ofinstrn- 
an  instrument,  other  than  a  will,  must  be  made  I)37"[i1"rtiian 
one  <f  the  witnesses  to  the  memorial,  who  is  also  a  wil1- 
a  witness  to  the  execution  of  the  instrument  and 
memorial. 

(6.)  In  the  case  of  a  will  executed  in  Ontario,  then  will  ez- 

affidavit  is  made  by  one  of   the  witnesses  to  theec-^d  v; 

witiim   ne 

memorial  proving  the  execution  of  the  memorial  Province, 
and  place  of  execution. 

(c.)  When  the  will  is  executed  out  of  Ontario,  the  if  will  ex- 
affidavit  must  be  made  by  one  of  the  witnesses  ^Upro-°Ut 
who  is  a  witness  also  to  the  will  and  memorial vince- 
who    shall  prove    the    execution    of   the  will    arid 
memorial  (2). 

11.  Proof  made  out  of  Ontario  may  be  either  by  How  proof 
affidavit  or  declaration   in   writing,    but    in    such made- 
case  the  memorial  shall  not  be  registered,  until  the 
instrument  be  identified  as  that  referred  to  in  the 
affidavit  or  declaration  by  a  certificate  of  identity 
endorsed  on  the  instrument  under  the  hand  of  the 

party  before  whom  the  affidavit  is  sworn  (8). 

12.  When  the  witnesses  being  dead  or  perma-  Proof in 
nently  resident  out  of  Ontario,  proof  of  the  execu-  death' or 
tion  of  an  instiument  had  to  be  made  before  the  abs('nce  of 

-r>  •  n  WltlieSS. 

Justices  ol  the  Peace  in  Quarter  Sessions  assembled; 
and  a  certificate  obtained,  signed  by  the  Chairman 
and  certified  by  the  Clerk  of  the  Peace,  setting 
forth  that  the  majority  of  the  Justices  assembled 

(1)  Ib.,  sec.  22. 

(2)  Con.  Slat.  U.  C.,  cap.  89,  sec.  23. 

(3)  Ib.,  ss.  25  &  26. 
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were    satisfied    by   the    proof    adduced.     In    this 
case  the  deed  and  such  certificate  are  to  be  reg- 

Decrees  of  istered. 

f OFGC'oS- 

ure,  &c.  13.  Sheriff's  deeds  of  laud  sold  for  taxes  maybe 
registered  upon  the  certificate  of  the  Sheriff  under 
his  hand  and  seal  of  office,  showing  the  name  of 
the  purchaser,  sum  paid,  number  of  acres  sold, 
the  lot  or  tract  of  which  they  may  form  a  part,  the 
date  of  the  Sheriff's  deed  and  the  certificate  could 
comprise  a  schedule  of  any  number  of  such  deeds. 
The  Registrar  is  to  receive  such  certificate  in  lieu 
of  a  memorial,  and  on  production  of  the  Sheriff's 
deed,  enter  on  record  a  transcript  thereof,  which 

Sheriff's    shall  be  sufficient  registry  (1). 

Taxes  ^'  ^ecrees  °f  foreclosure  and  every  other  decree 

of  the  Court  of  Chancery  and  certificates  of  dis- 
charge of  mortgage  were  registered  in  the  same 

Statutory  manner  as  they  now  are. 

provisions 

aa  to  me-       The  provisions    of  the    statute    as   to   what    a 
°"da_are  memorial  shall  contain  have   been  construed  as 
tory.         mandatory  in  their  nature  and  not  directory  (2). 

li  is  the  duty  of  the  Registrar  to  see  that  the 
memorial  conforms  with  the  requirements  of  the 
statute  (3).  It  is  his  duty  also  to  reject  the 
memorial  and  return  it  to  the  parties  if  a  discrep- 
ancy exists  between  it  and  the  deed  in  any  of  the 
Jnsuffi-  recmired  particulars  (4).  An  application  for  a 

cieiit  me-  _\  5r  _    . 

moriai.  mandamus  to  compel  him  to  receive  an  insufficient 
memorial  will  be  refused  with  costs.  The  Regis- 
trar is  not  compelled  to  verify  any  statements  in 
the  memorial,  other  than  those  required  by  the 

(1)  Ib.,  as.  34  &  35.  See  notes  to  Sec.  76  Post, 

(2)  Harding  v.  Carey,  10,  Ir.   C.  L.  R.,  140;   In  re  Monsell. 
2Ir.  Jur.  (N.  S.),66. 

(3)  Beg.  v.  Registrar  of  Middlesex,  15  Q.  B.,  976;  Abbott  T. 
Geraghty,  4  Ir.  Ch.,  15. 

(4)  In  re  Monssll,  2  Ir.  Jur.  (N.  S.),  66;  Sullivan  v.  Walsh, 
1  Jones,  264. 
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Act.     The  memorial  need  not.  go  beyond  the  four 
corners  of  the  deed  (1).     A  variance  between  theyairianc« 

,  between 

instrument  and  the  memorial,  in  particulars  no11  memorial 
required   to   be  inserted   in  the  memorial   is  no^struinent 
material  so  as  to  interfere  with  its  registration  (2)- 
So   if  mere  surplus  matter  be  contained  in   the  Surplus- 
memorial,  provided  the  memorial  otherwise  con- 
tains the  requirements  of  the  Act  (3). 

If  the  instrument  and  its  memorial  are  both  in  Absence 
blank  as  to  date  of  instrument,  the  registry  will  be  mfilmoriai 

valid;  as  the  instrument  is  good  at  law  without  a  and  in- 

struinent. 

date,  and  the  memorial  cannot  be  required  to  con- 
tain that  which  is  wanting  in  the  instrument  (4). 

Where  there  is  any  omission  in  the  memorial  of  When 

.    ,  .      ,         ,          ,    •  .      .  material 

a  material  particular,  but  the  same  omission  occurs  omission 
in   the   instrument,    the  registration   will  not 
invalidated  (5). 

A  clerical  error  in  a  memorial  will  not  vitiate  Clerical 
registration  unless  it  will  mislead  or  frustrate  the 
object  of  the  Act  (6).^ 

A  mortgage  and  memorial  were  executed  on  the 
26th  February,  1855,  but  by  a  clerical  error  the 
date  in  the  mortgage  was  written  as  1851.  The 
memorial  stated  the  date  of  the  mortgage  as  1855. 
The  registration  was  held  good  (7). 

It  is  presumed  that  the  Registrar  does  his  duty,  Omniarite 
and  that  the  memorial  corresponds  with  the  deed  e"e  acta' 
in  the  statutory  requirements  (8).     Reception  of  a  Reception 

of  Memo- 

(1)  Gardiner  v.  Blesinton,  1  Ir.  Ch.,  87;   Reid  v.  Whitehead,  nal> 
2  E.  <fe  A.,  584,  per  Hagarty  J.  ;  Sudden  V.  &  P.,  14  Ed.,  731. 

(2)  McDonell  v.  Murphy,  2  F.  &  S.,  304. 

(3)  Millv.  Hill,  3  H.  of  L.  Ca.,  82'J  ;Wyatt  v.  Harwell,  19  Ves., 
435. 

(4)  In  re  Monsell,  2  Ir.  Jar.  (N.  S.),  66. 

(5)  Harding  v.  Carey,  10  Ir.  Ch.,  140. 

(6)  Wyatt  v.  Barwell  supra  ;  Slator  v.  Slator,  36  Ir.  Ch.,  488. 

(7)  Harty  v.  Appleby,  19  Gr.,  205. 

(8)  Abbott  v.  Geraghty,  4  Ir.  Ch.,  15. 
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memorial  does  not  prove  its  validity,  or  the  fact  of 
registration  (1). 
Registra-        >p}ie    Registrar    receives,     files    and    enters    in 

tioii  of 

instru-      his   books   whatever  is   brought    to    him,    at   the 

thTrisk  of  Per^  °*  *^e  Pal'tlV  Bringing  it.     The  omission  in  the 

party  reg-  memorial  of  the  Christian  name  of  the  mortgagor's 

wife,  who  executed  to  bar  her  dower,  was  held  to 

Omission 

of  addi-     vitiate  the  registration  (2).     The  omission  in  the 
witness,     memorial  to  mention  the  addition  of  the  witness  to 
the  deed  was  held  to  be  a  fatal  objection  to  the 
registration  of  the  deed  (3). 

Omission       If  the  City,  Town,  Township  or  place  in   the 

Townf&c.  County  or  riding  is  not  mentioned  in  the  usual 

place  in  the  deed,  but  only  by  way  of  recital,  the 

memorial  must  nevertheless  not  omit  mention  of 

such,  otherwise  such  omission  will  be  fatal  (4). 

Memorial      If  the  deed  to  be  registered  is  endorsed    upon 

endorsed    another  deed,  and  in   mentioning  the   parcels  of 

upon  an-   land  conveyed,  describes  them  as  "the  premises 

referring    comprised  in  the  within  deed,"  it  has  been  held, 

thereto  for  ^^  j.j](1  memol-ju]   must  describe  such  lands  as 

descrip- 

tion of       they    are    described    in    the    endorsed    deed,    and 

s'        state  that  the  imported  description  is  taken  from 

the    source    referred  to   (5).     A  case  in  our    Pro- 
Where 

memorial  vincial  Court  of  Error  and  Appeal  has  however, 
descrlp-  4**^e^«  reversing  the  ruling  of  the  Court  below, 
tion  in  in-  that  when  the  memorial  follows  the  description  in 

strument.  .  .  .  ]]e  reig. 


tration  thereof  is  effectual   (6). 

(1)  Doo  d.  Ren  nick  v.  Armstrong,  1   H.  &  B.  app.,    738,  per 
Downes,  C.  J. 

(2)  Boucher  v.  Smith,  9Gr.,  347. 

(8)  Robson  v.  Wsulddl  ct  al.  24,  U.  C.  R.  574.  Harding  v.  Cnrey, 
10  Ir.  0.  R.  140.  In  re  Jennings,  Sir.  Ch.,  421.  O'Brien  v.  Tylee, 
1  Ir.  Com.  L.  R.  (N.B.)  647.  3  Ir.  Jur.  ..'545. 

(4)  Stephenson  v.  Royse  5  Ir.  Ch.,  401. 

(5)  Reg  v.  Registrar  of  Middlesex,  15  Q.  B.  976.     See  form  of 
memorial  applicable  to  such  a  case  in  Appendix  A. 

(6)  Reid  v.  Whitehead,  2  E.  &.  A.  580. 
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Where  neither  of  the  witnesses  to  the  memorial 
was  a  witness  to  the  deed,  it  was  held,  that,  as  the 
requirement  of  the  Act  in  that  respect  had  not  been 
complied  with,  the  registration  was  invalid  (1)  a 
memorial  of  a  will  was  signed  by  a  devisee  named 
therein,  who  was  also  an  attesting  witness  to  the 
will.  It  was  held  that  the  devise  being  void  under 
Act  25,  Geo.  II.  c.  6,  the  registry  of  the  will  was 
ineffectual.  (2) 

Registration  is  confined  to  the  lands  mentioned  E.e«istra- 

c  .        tion  con- 

ill  the  memorial.     If  the  latter  omits  any  portion  fined  to 
of  the  description  of  the  lands  as  contained  in   the 


deed,   such  omitted  part  is  not  affected  by  such  ed  in  me- 
registration,  and  the  deed  acquires  no  priority   in 
respect  to  the  same  (3). 

When  the  executor  of  a  mortgagee  affected   to  Re-execu- 
re-execute  the  mortgage  deed  for    the   purpose    of 


registration,  and  caused  his  execution  to  be  attest-  for  Pur\ 

poses  of 

ed  by  two  witnesses,  neither  of  whom  had  previous-  registra- 
ly  attested  the  execution  Of  a  deed  by  any  of  the  tlon\ 
parties  thereto  ;  the  registration  was  declared  to  as  to  affi- 
be   invalid    (4).     An    affidavit  of    the  witness,  to  d*vlt  of 

WltUPSS 

accompany  the  memorial,  beea  held  not  to  be  man-  directory. 
datory  but  directory,  and  the  registration  will  notRepertion 
be  avoided  by  the  Registrar  accepting  an  improper  proper 
affidavit  (5).  affida/it. 


The  witness  to  the    instrument  and  memorial,  ^ho  the 

WltllPSS 

must  re  the  one  who  witnessed  the  execution    of  must  be. 
the  instrument  by  the  grantor,  otherwise  the   reg- 
istration is  void  (6). 

(1)  Doe  d.  Rennick  v.  Armstrong,  1  Hud  &  Bro.,  app.  727. 

(2)  Ryan  v.  Deveraux,  26,  U.  C.  R.  100. 

(3)  Crymble  v.  Adair  Beat,   122,   cfd.   Johnston   v.   Dublin    & 
Heath  R.  C.  17  Ir.  Ch.,  133 

(4)  Essex  v.  Baugh,  1  Y.  &  C.,  (C.C.)  620. 

(5)  McDonell  v  Murphy,  2  F.  &  S.,  304  per  Burton  J. 

(6)  Reid  v.  Whitehead,'  10  Gr.  446,  per  Esten  V.  C.     See  In  re 
Monsell,  2  Ir.  Ch.  (N.  S.)  66. 
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A  Sheriff's  certificate  upon  a  sale  of  taxes  and 
made  in  1839,  upon  which  a  deed  from  him  was 
obtained  on  10th  July,  1840,  was  not  registered 
until  18ih  July,  1801,  and  written  on  it  in  the 
handwriting  of  '"R."  who  was  Sheriff  in  1840,  but 
had  gone  out  of  office  before  1861,  "Duplicate 
3861"  and  0:1  it  the  Sheriff  was  described  as  Sher- 
iff of  the  United  Counties  of  N.  &  D.,  which  were 
not  united  until  1850.  Held  that  these  informal- 
ities were  insufficient;  t-^  destroy  the  registration. 
Per  Wilson  J. 

The  Sheriff  who  had  sold  the  land  and  made  the 
deed  was  hel  1  to  be  a  competent  person  to  give  the 
certificate  for  registry,  though  out  of  office  ;  and 
the  Registrar  having  acted  upon  it,  though  he- 
might,  perhaps,  have  refused  to  do  so,  owing  to  its 
informality,  the  registration  was  ruled  to  be 
good  (1). 

Statement     The  Registrar  haying  recorded  a   certificate   of 

of  «ecu-6  discharge  of  mortgage  under  Con.  Stat.  U.  C.  cap. 

tion.         89,  upon  an  affidavit  which  did  not  state  the  place 

of  execution,  as  required  by  the  statute  ;  it  was  held, 

that  he  should  have  properly  refused  to  register  it,. 

although  being  registered,   it  was  effectual  as  a 

re-conveyance  of  the  legal  estate  to  the  mortgagor 

(2). 

Beg.  Act  Although  by  the  Registry  Acts  of  1865  (8),  1868 
of  1876*:  (4)  and  the  Act  36  Vic.,  'cap.  17  (5),  (the  latter 

86 C.     /  O  , 

Reg.  Act    comprising  section  forty-one  of  this  Act),  by  their 

of  1868,  *•         1  *    it, 

«ec.  so  retrospective  operation  nave  cured  some  of  the 
»nd  fee.  41  defective  registrations  up  to  the  dates  of  their  sev- 
prospec-  eral  enactments,  it  must  be  borne  in  mind  that 

tiye. 

(1)  Jones  v.  Cowden  et  al.  34  U.  C.  R.,  345. 

(2)  McGrath  v.  Todd,  26  U.  C.  R.,  87. 

(3)  Sec.  78. 

(4)  Sec.  80. 

(5)  Sec.  2. 
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they  do  not  apply  to  registrations  subsequent  there- 
to; and  that  as  to  these  subsequent  registrations 
the  greatest   caution  and  care  should  be  exercised 
in  complying  with  the  requirements  of  the  law,  as 
it  has  been  decided  in  many  instances  that  defec- 
tive registration  amounts  to  non-registration.    The  Defective 
statutory  requirements  and  cases  cited  above  are  [?^B  * 
therefore  applicable  to  all    instruments    executed  amounts 
prior  to  the  first  of  January,  1866,  which  have  been  registra- 
registered  since  the  remedial  statutes  came  intotlon- 
effect,  mid  especially  to  those  that  have  not  yet 
been  registered. 

DISCHARGE  OF  MORTGAGES. 

67.  Where  any  registered  mortgage  has  been  satisfied,    the  Satisfac- 
Registrar,  on  receiving  a  certificate  executed  by  the  mortgagee,  tion  of 
or  if  the  mortgage  lias  been  assigned  and  such  assignment  regis-  mortgage 
tered,  then  executed  by  such  assignee,  or  by  such  other  person  now  regis- 
as  may  be  entitled  by  law  to  receive  the  money  and  to  discharge  tcred. 
such  mortgage,   in  the  form  of  Schedule  J  to  this  Act,  or  to  the 
like   effect,  executed  in  the  presence  of  one  witness,  and  duly 
proven  by  the  oath  of  the  subscribing  witness  thereto,  in  the  same 
manner  as  herein  is  provided  for  the  proof  of  other  instruments 
affecting   lands,    shall    register   the   saa»e,  and    every    affidavit 
attached  thereto  or  endorsed  thereon,  at  full  length  in  its  proper 
order,  in  the  Registry  Book,  and  shall  number  it  in  like  manner 
as  other  instruments  are  required  to  be  registered  and  numbered,  jjntrv  in 
and  shall  write  in  the  margin  of  the  register  wherein  the  said  marKin  of 
mortgage  has    been  registered,  words  to  the  following  effect: — register 

See  certificate  purporting  to  be  discharge  signed  by 

(naming  the  person  who  has  executed  the  same),  and  see  Regittry 
number  —  of  such  certificate Book  (stating  the  same  accord- 
ing to  the  fnct),"  and  to  such  marginal  entry  the  Registrar  or  his 
Deputy  shall  affix  his  name;  and  thesameshaU.be  deemed  a  Effect  of 
discharge  of   such  mortgage,  and  such  certificate  so  registered  such  regia- 
shall  be  as  valid  and  effectual  in  law  as  a  release  of  such  mort-  tration. 
gage,  and  is  a  conveyance  to  the  mortgagor,  his  heirs,  executors, 
administrators,  or  assigns,  or  any  person  lawfully  claiming  by, 
through  or  under  him  or  them,  of  the  original  estate    of    the 
mortgagor.     31  V. ,  c.  20,  s.  60. 

As  a  mortgage  in  fee  transiers  the  legal  estate  Mortgage 
in  the  lands  conveyed  thereby  to  the  mortgagee,  the  legal 
aaid  his  assigns;  subject  to  the  right  of  the  mort-  estate- 
gagor,  upon  payment  of  the  money  secured  by,  and 
the  performance  of  the  covenants  contained    in, 
such  mortgage,  to  require  a  re-conveyance  of  the 
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lands  and  the  legal  estate  therein,  it  would  still  be 
necessary  to  obtain  such  re-conveyance  whether 
the  mortgage  be  registered  or  not,  but  for  the  ope- 
ration of  this  section. 

Reg.  Act        Although  there  was  a  form  of  certificate  of  dis- 

eiien/as    charge  of  mortgage  given  in  the  schedule  annexed 

to  taking   to  the  Registry  Act  of  1795,  yet  there  was  nothing 

charges,     in  that  Act  authorizing  same  to  be  taken,  and  no 

reference  was  made  to  the  certificate.     To  remove 

doubts  as  to  the  legality  of  registration  of  such 

certificates  the  Act  4,  Wni.  IV.,  cap.  16,  was  passed  ; 

by  which  such  certificates  as  had  at  that  time  been 

registered  under  the  Reg.  Act  of  1795,  as  well  as 

from  that   time   henceforth,    were  declared  to  be 

valid  as  releases  of  mortgage,  and  to  operate  as  a 

re-conveyance  of  the  original  estate  of  the  mort- 

Reg.  Act    gagor.     The  Registry  Act  of  1846,  however,  con- 

46'     tained    a   similar  provision  to   the  section   under 

consideration  (1). 

The  section  is  confined  in  its  application  to  the 
case  of  "  a  registered  mortgage."     Where  a  mort- 
n-gister-  gage  is  not  registered  but  is  satisfied,  a  re-convey- 
ance in  the  form  of  a  deed  is  yet  required,  in  order 
to  pass  the   legal  estate  in  the  mortgaged  lands 
from  the  mortgagee  to  the  mortgagor. 
Practice        jn  ^he  case  of  the  payment  of  an  unregistered 

in  Eng-  .  .    . 

land  as  to  mortgage,   and  neglect  to  obtain   a  re-conveyance 

oTum-e"  fr°m  tne  mortgagee,  it  has  been  said  that,  in  E reg- 
istered °  land  the  vendee  from  the  mortgagor  need  not  insist 
™° 'vendee  upon  the  registration  of  the  mortgage  and  a 
of  mort-  re-conveyance  from  the  mortgagee  ;  because  the 
legal  estate  which  the  mortgagor  conveyed  by  the 
unregistered  mortgage,  ceased  to  be  held  by  the 
mortgagee,  upon  the  registration  of  the  conveyance 


Seotion 

only  ap- 

to 


(1)  Sees.  23  &  24. 


lAl'.  1  A. 

§57. 
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from  the  mortgagor  to  the  vendee ;  and  as  he  had 
been  paid  off.  he,  of  course,  retained  no  equity  (1). 

As  in  this  Province,  notice  to  the  vendee  of  the  IJ1  Ontario 
mortgagor  of  such  unregistered  mortgage  has  themust  be 
same  effect  against  him  as  if  such  mortgage  were  dlscnare- 

f  ed  or  a  re- 

in fact  registered,  and  the  legal  estate  would  inconvey- 

such  case  remain  undisturbed  in  the  mortgagee, ar 
the  rule  above  stated,  it  is  apprehended,  would  not 
be  applicable  in  this  Province.  Such  vendee  could 
either  require  the  registration  of  the  mortgage, 
and  the  execution  and  registration  of  a  certificate 
under  this  section,  or  the  execution  of  a  re-convey- 
ance of  the  legal  estate  from  the  mortgagee  to  the 
the  mortgagor,  or  the  vendee.  The  mortgagor, 
or  any  other  party  entitled  to  redeem,  is  not 
obliged  to  accept  a  statutory  discharge  of  mort- 
gage when  he  redeems  the  mortgage.  He  has  the 
right  to  obtain,  at  his  own  expense  and  charges, 
from  the  mortgagee,  or  his  assignee,  a  reconvey- 
ance of  the  mortgaged  premises,  including  a  coven- 
ant against  incuinbrances  (2).  If  he  redeems 
during  the  course  of  a  foreclosure  suit,  brought 
upon  the  mortgage,  he  may.  at  his  option,  have  a 
vesting  order  (3). 

Nor  does  the  statute  apply  to  the  case  of  certifl-  Discharge 
cates  of  discharge  of  mortgage  executed  by  an  ^"".^  (1L>e 
assignee  of  a  mortgage,  unless  the  assignment  i>y  as 

•i      !<•  i  -i  signet'  of 

itself  be  registered.  mortgage 

The  provision  in  the  section  extending  to  the  "»l«KK  "s 

-  ,.~  .  .  ,      signmeiit 

execution  of  certificates  by  assignees  is  expressly  registered. 
dependent  upon  the  condition,  "  if  the  mortgage  Registra- 
has  been    assigned   and    such   assignment    regis-  tl.on  of  af- 

signrnent 

tered."     No  power  is  conferred  upon  an  assignee  expressly 

required 

(1)  Sngden  V.  &  P.  14  ed.,  p.  547. 

(2)  McLennan  v.  McLean,  27  Gt.  54. 

(3)  Ellis  v.  Eilis,  I  Chy.  Cham.  257. 
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when  as-   of  a  mortgage,  which  has  not  been  registered  and 

signee  ci- 

ecutes  dis-  the  form  of  the  certificate  in  Schedule  J.  points 
:harge.  clearly  to  the  requirement  of  the  registration  of 
the  assignment,  the  particulars  of  such  registra- 
tion being  obliged  to  be  set  forth  in  as  minute 
and  full  a  manner  as  the  particulars  of  the  regis- 
tration of  the  instrument  itself. 

if  assign-  Where  the  assignment  of  a  registered  mortgage 
reTstered  nfls  no^  ^een  1'egistered,  the  assignee,  upon  pay- 
mortgage  meut  of  such  mortgage,  must  either  register  the 
assignment,  and  execute  a  certificate  under  the 
statute,  or  else  he  must  execute  a  deed  of  re-con- 
either  reg-  veyance  ;  he  not  having  the  power  to  execute  a 
ister  as-  cert,ificate  so  long  as  the  assignment  remains 

signment,  . 

execute  unregistered.  Where  the  assignment  is  unregis- 
orre-con*'  tered  the  mortgagee  could  not  properly  execute 
yey-  such  certificate,  as  the  statute  requires  all  assign- 
caseThe  men*8  to  be  set  forth  in  the  certificate,  with  dates 
mort-  of  registration,  etc. 

gngee  can- 
not exe-         The  expression  "other  person  as  may  be  enti- 

cha^ge.  tied  by  law  to  receive  the  money  and  to  discharge 
Obtaining  such  mortgage,"  has  reference  to  the  legal  repre- 
sionXpI  *  sentatives  and  assigns  of  the  mortgagee,  such  as 
"other  his  executors,  administrators,  assigns  in  bank- 
&c."  ruptcy,  trustees,  etc.  Discharges  by  Sheriffs, 
Discharge  Bailiffs  and  other  officers,  are  regulated  by  section 
anate  seventy-one  post.  The  mortgage  being  looked 
from  per-  Up0n  jn  equity  as  personalty,  and  not  descending 
presenta-  to  the  heir  at  law,  the  discharge  thereof,  in  order 
ceased  '  *  *°  °Perate  as  such,  must  emanate  from  the  per- 
mortgagee  sonal  representative,  and  not  from  such  heir  at 

or  assig-      , 

law. 


nee. 


Power  Authority  to  release  mortgages  belonging  to  a 

conferred  *  i 

upon  CXPC- deceased  mortgagee,   and   to  re-convey  the   legal 
admiiiis-d  e8ta^e  vested   in   such   mortgagee,  was  conferred 
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upon  executors  and   administrators   by   Stat.    12tri*tors  to 

release 

Vic.,  cap.  71  sec.  9  ;  Stat.  14  &  15  Vic.,  cap,  7  (1).  and  re- 
Con.  Stat.  U.  C.,  cap.  87,  sec.  5,  only  authorized  ^H** 
the  executors  to  convey  the  legal  estate  on  pay-  c.  71, 
ment  of  the  mortgage  debt  but  not  to  a  purchaser  c  ~87 
from  them  (2).     The   statute  authorizing  release 
by  execution  upon  payment  of  the  mortgage  debt,  Limited 
refers  only  to  payment  of  the  debt  in  money,  B&dc.S.U.C 
not  to  the  acceptance  of  another  security  instead  (3).  caP-  87- 

Full   powers   to  assign  and  release  mortgages 
were  subsequently  granted  (4).  assign 

The  authority  to  assign  or  release  mortgages  panted  by 
does  not  extend  to  a  foreign  executor  or  adminis- 
trator of  the  deceased  mortgagee  (5).    Payment  to  porejRn 
such  foreign  executor  or  administer,  and  a  release  executor 
executed  by  the  heirs  at  law  of  the  mortgagee,  will 
not  be  sufficient.     The  proper  Surrogate  Court  out 
of  which  letters  of  administration  or  probate  should  Probate 
issue,  is  the  Court  for  the  County  in  Y.'hich  the  E 


mortgaged  premises  are  situate.  "°  effect 

Probate   of  a  will  granted   to   an   executor   in 
England  by  the  Courts  there,  does  not  entitle  the  One  of 
executor  to  act  in  that  capacity  in  Ontario  (6).        executors 
By  the  sixty-second  section  of  the  Registry  Act  cc^ee*e~ 
of  1868  it  is  provided  that  "every  certificate  of  valid  dis 
payment  or  discharge  of  mortgage  executed  by  the  c 
mortgagee,  his  heirs,  executors,  administrators  or 
assigns,  or  any  one  of  them  shall  be  valid."     This 
provision  is  incorporated  in  the  sixteenth  section 
of  the   Revised    Statutes   of    Ontario,    cap.    107. 

(1)  Sec.  8. 

(2)  Hunter  &  Fair  et  al,  23  U.  C.  E.,  324  ;  Robinson  v.  Byers, 
9Gr.,572. 

(3)  Dilk  v.  Douglas,  16  W.  C.  L.  J.,  (N.S.)  76. 

(4)  32  Vic.,  cap.  10  ;  R.  S.  (Ont.),  c.  107,  ss.  15  &  16. 

(5)  In  re  Thorpe,  15  Gr.,  76. 

(6)  White  v.  Hunter,  1  U.  C.  R.,  452.     See  Grant  T.  McDonald, 
8  Gr.,  468. 
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Although  it  was  at  one  time  held  that  a  certificate 

of  discharge  of  mortgage  should  be  executed  hy  all 

the   executors,   in  order  to  be  valid  (1),  yet  it  has 

been  held  that,   since  the  passage  of  the  section 

just    cited,    one  of   several   executors    can    alone 

execute  a  valid  discharge  of  mortgage  (2). 

Assign-          An  assignment  of  a  mortgage  by  an  administra- 

&dminiif-    ^or  *s  valid,  although  the  assignment  does  not  state 

trator        that    he    execuies   the    same    in    his  capacity  as 

need  not  .    . 

state  his    administrator  (3). 

acting  as 

such.  A  Registrar  having  recorded  a  certificate  of  dis- 

ofSmortge  C*mr8e  llPon  a  defective  affidavit  of  execution,  it 
gage  it  was  held  that  he  should  property  have  refused 
registered  *°  register  it  ;  but,  having  been  registered,  the  cer- 


de-    tificate  was  effectual  as  a  re-conveyance   of  the 
proof  ,  ope-  legal  estate  to  the  mortgagor  (4). 

or^er  t°  £ive  effect  to  the  certificate  as  a 


ance  of  re-conveyance  of  the  original  estate  of  the  mort- 
tate.  gag°r  it  is  essential  that  there  should  be  (a)  pay- 
Requisites  ment,  (6)  execution  of  the  certificate  in  the  mode- 
discharge  prescribed  by  the  statute,  and  (c)  registration  (5). 

convey-         The  certificate  of  satisfaction  of  a  mortgage,  or 

of  the  performance  of  the  conditions  therein,  has 

operates  °  effect  as  a  release  of  the  mortgage,  or  as  a  re-con- 

asa  re       vevance  of  the  legal  estate,  onlv  from  the  time  that 

convey-  •  . 

ance  from  the  registration  of  such  certificate  is  completed,  and 
regfstra-  nas  no  rela^on  hack  to  the  date  of  certificate.  In 
tion  this  respect  it  differs  from  a  conveyance  or  re-con- 
eonve/-6  ve.Vance>  inuler  seal,  of  the  legal  estate  tothemort- 

ance  by  gagor  and  his  assigns  ;  which,  similarly  to  every 
deed  from 

(1)  McPhadden  v.  Bacon,  13  Gr.,  591. 

(2)  Ex  partc  Johnson,  G  P  R.,  225. 

(3)  Yarrington  v.  Lvon,  12  Gr  ,  ;508. 

(4)  MagrHth  v.  Todd,  2G  U.  C.  R.,  87,  approved  of  in  Ryan  v. 
Devereux,  26  U.  C.  R.,  100. 

(5)  Ib. 
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other  deed,  operates  from  the  delivery,  independ-  j^£  of  de~ 

ently  of  registration  (1).  Untilreg- 

A  certificate  of  discharge  of  mortgage  has  no  ls.tei;e(i 

0  .    discharge  - 

effect  as  a  re-conveyance  of  the  legal  estate  until  only  evi- 
registered,   being,    until  such    registration    ttfkes.rJJJJ^ 
place,  only  evidence  of  payment  (2).     A  discharge  Does  not 
of  mortgage,    not    being   under    seal,  is   not    an  ^oppei 
estoppel  as  to  the  fact  of  payment  (3).     A  dis-astofact 
charge  of  mortgage,  prior  to  registry,  operates  only  ^ntT 
as  a  receipt  (4). 

In  Lee  et  cd.  v.  Morrow  (5),  Draper  C.  J.  observed 
that  "the  statutory  certificate  in  itself  and  taken  Discharge 

17  derives  its 

alone  is  only  evidence  of  payment.     It   contains  efficacy  by 
no  words  releasing  the  mortgagor  from  his  coven-  a 


ants,  nor  conveying  the  lands  to  him  ;   its  force  intration 
these  particulars    is    derived  from  its  entry    andneg.  Act. 
registration  in  accordance  with  the  Act."     Where  Power  of 
a  certificate  of  discharge   was  executed    under  a  t0  seu 
Power  of  Attorney,  which,   after  authorizing  thelfPdf.nd 

give  dis- 

attorney  to  sell  the  lands  of  the  principal,   and  charges  is 


give  receipts  for  the  consideration  money,  empow- 
eied  him,  upon  payment  of  all  or  any  debts,  to  to  enable 
give  proper  and   sufficient  acquittances    and  dis-  t0  execute 
charges  for  the  same;  it  was  held,  that  sufficient  djscliai'8e 
authority   was   thereby  conferred,  to    enable    the  gage. 
appointee  to  sign  the  statutory  certificate  of  dis- 
charge of  mortgage  (G).     But  an  authority  to  an 
attorney  or  agent  to  receive  payment  of  interest, 
due  on  a  mortgage  not  in  his  possession,  does  not 
entitle  him  to  receive  payment  of  the  principal  (7). 
So  an  authority  to  collect  rents,  to  contract  for  the 

(1)  Sidey  v.  Hardcastle,  11  U.  C.  B.,  102. 

(2)  Lee  v.  Morrow,  25  U.  C.  II.,  604. 

(3)  Biglow  v.  Staley,  14  U.  C.  P.,  276. 

(4)  Trust  &  LOHH  (Jo.  v.  Gallagher,  8  P.  B.  97. 
(f.)  At  page  610. 

(6)  Ib. 

(<)  Palmer  v.  Winstanley,  23  U.  C.  P.,  586. 
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sale  of  property,  and  to  receive  the  down  payments 
thereon,  does  not  entitle  the  agent  to  receive  pay- 
ments on  a  mortgage  given  for  unpaid  purchase 
money  (1). 

Discharge  It  was  at  one  time  douhted,  whether  the  certifi- 
tho'ugh  cate  would  operate  as  a  discharge  and  re-convey- 
not  exe-  ance,  if  not  executed  until  after  default  had  been 
til  after0  made  in  the  mortgage.  This  doubt  was  removed 
default  in  b  the  Regi8try  Acts  of  1865  (2)  and  1868  (3),  pro- 

payment. 

viding  that  every  certificate  of  discharge  of  mort- 
gage, or  of  the  conditions  therein  contained,  or  of 
the  lands  or  any  part  thereof,  or  of  any  portion  of 
the  money  secured  thereby,  at  whatsoever  time 
given,  and  whether  before  or  after  the  time  limited 
by  the  mortgage  for  payment  or  performance,  if  in 
conformity  with  the  Kegistry  Act,  should  be  valid 
to  all  intents  and  purposes.  This  provision  is  now 
contained  in  the  sixteenth  section  of  the  Rev. 
Stat.  (Out.),  cap.  107. 

Regis-  Semitic  that  the  Registrar's   certificate,  endorsed 

tificaVof"  upon  a  mortgage,  that  the  certificate  of  the  dis- 
dischaf  f  char£e    thereof    is   duly   registered,    is    sufficient 
is  evi-       evidence  of  a  re-conveyance,  without  proof  of  the 
reTonvey-  execution  of  the  discharge  itself  (4). 
ance.  jn  an  action  by  the  vendors  against  the  vendee 

Entry  of  ^  appeared  that  there  were  two  mortgages  upon 
charge  in  the  land,  both  of  which  had  been  paid  off ;  an 
Bolks,^  entl7  of  the  discharge  of  one  of  the  mortgages 
evidence  }mci  been  duly  made  in  the  Registry  Office ;  of 
proper  the  other  a  certificate  of  discharge  had  been 
th*a2f  duly  eignecl>  but  not  registered.  It  was  held  that 
charge,  from  the  entry  by  the  Registrar,  the  certificate  of 
bSngJro-  discharge,  which  was  not  produced,  must  be 

duced.  (1)  Greenwood  v.  the  Commercial  Bank  of  Canada,  14  Gt.,  40. 

(2)  Sec.  60. 

(3)  Sec.  62. 

(4)  Doe  d.  Crookshank  v.  Humberstone,  60.  S.,  103. 
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assumed   to   have   been   in   proper  form,  and  i. 

istration 

accordance  with  the  statute;  and  asy  such  entry  of  dis- 
had,  by  the  statute,  the  force  of  a  re-  conveyance,  jjjjjjf6* 
the   first   mortgage   could   form   no   objection    to  estate  re- 
plaintiffs'  -recovery  (1).     But  the  discharge  ,  of  -the 
second  mortgage  not  -having  l?een  registered,  thega§ee- 
legal  estate  remained:  in  the  mortgagee,   so  that 


plaintiffs  could  not  recover.  -  '•  -      ;     required 

.  •..  for  each 

It  is  necessary  that  there  should  be,  a  separate  mortgage 
certificate  to  every  mprtgag%which  is  to  be  djs-  *^re  ^' 
charged.  A  Kegistrar  therefore;  cannot  be  eom-  omission 
pelled  to  register  a  certificate  Applying;  tqv  more  in  dis- 

,~>  charge  of 

than  one  .mortgage  (2),  :rvi^iifi;    &•&*-  thenum- 

It  has  been  said  that  the  omission  in-tl^  certifi-  ber  °* 
cate  of  the  registration  number  of  the  mortgage  is  not  fatal. 
not  an  essential  part  of  the  certificate,  to-  justify,  its  Discharge 
rejection  by  the  Registrar  (3).     In  this  case  Rob-  operate  as 

son  v.  Wadclell  was  distinguished,  upon  the  ground  re-cor}jey- 

4°  aiice'if  • 

that  the  defect  therein  objected  to  was  patent  upon  taken  and 
the  face  of  the  registry  book.       . 


The  certificate,  however,  will  not  operate  as  a  apprehen- 

,.     ,  -f  L    i    •  •   L         i  si011  as  .to 

re-conveyance  or  discharge,  if  taken  and  registered  rights  of 
under  a  misapprehension  of  the  rights  and  equities  P^y  Pa7 
of  the  person,  paying  off  the  mortgage.     Where  a  mortgage. 
party  paid  off  a  mortgage,  under,  the  erroneous  ^s  where 
impression  that  he  owned  the  equity  of  redemp-  lesal  ™- 
tion,  and,  took  a  discharge  thereof  ;  it  was  hel.d  that  not  pas?. 
under  the  circumstances  no  legal  estate  passed  (4). 
In  this  case  the  equity  of  redemption,  had  been 
sold  under  an  execution  .at  law  and  a  conveyance 
thereof  had  been  executed  by  the  Sheriff  purport- 
Ing  to  cpnvey  the  same  to  the  purchaser,  who  paid 
off  the  mortgage  ;  but,  neglecting  to  pbtain  an  as- 

(1)  Lee  et  al.  y.  Morrow,  25.  U.  C.  ,RJr  604. 

(2J  In  re  'Smith  v.  Sheustori,  KegVof  Bruce,  31  U.'O.'R'.,'  305. 

(3)Ib.  _    .,.,  .  ,    , 

(4)  Howes  'v.lfco;  17'Gr.;  4'59  ;  see  Lee  v,  Ho!wes-et  ai.,  post. 
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Or  when  a  signment  took  instead,  a  statutory  discharge,  which 

suitable          e  J 

farm  of     he  registered,  and  then  went  into  possession  of  the 
fc  nit***6  Pr»perty.     The  Sheriff's  sale  having  been  declared 
adopted,    void,  in  consequence  of  the  invalidity  of  the  writ 
under  which  the  Sheriff  sold,  the  mortgagor  brought 
ejectment  against  the  purchaser;  but  an  injunc- 
tion to  restrain  such  suit  was  granted  upon  the  ap 
plication  of  the  latter. 

The  certificate,  in  this  case,  should  have  been 
given  under  the  two  hundred  and  fifty-eighth  sec- 
tion of  the  Common  Law  Procedure  Act  (1),  recit- 
ing that  the  purchaser  had  paid  off  the  mortgage; 
instead  of  which  the  purchaser  obtained  the  stat- 
utory form  under  the  Registry  Act  then  in  force, 
which  stated  that  the  mortgagor  had  paid  off  the 
mortgage.  It  was  held,  that  the  taking  of  the 
latter  form  of  certificate  could  not  defeat  the  pur- 
Error  in  chaser's  title  by  vesting  the  mortgagor's  estate  in 
name  <.f  ^e  niortr™orOr  absolutelv,  but  that  it  would  enure 

party  pay 

ing  off       to  the  benefit  of  the  purchaser,  as  the  assignee  of 
the  mortgagor  (2). 

•'.'/•;  A.  mortgage  was  held  by  an  assignee  for  the 
benefit  of  the  assignor,  (the  mortgagee,)  and  the 
mortgagor,  without  notice  of  such  assignment, 
paid  to  the  mortgagee  the  amount  due  on  the 
mortgage,  and  obtained  from  him  a  discharge 
under  the  statute.  Upon  a  bill  filed  by  the  as- 
signee's representatives,  who  claimed  the  assign- 
ment to  have  been  absolute,  seeking  to  enforce 
payment  of  the  mortgage  by  nale  or  foreclosure  the 
Court  declared  that  the  mortgagor  had  acted  huna 
fide  in  paying  off,  and  obtaining  a  discharge  of  the 
security  from  the  mortgage,  and  ordered  the 
assignee's  representatives  to  execute  a  release  of 

(1)  Contained  in  Rev.  Stat.  (Ont  ),'  cap.  C6.  sec.  36. 

(2)  Lee  v.  Howes  et  al.,  30  U.  C.  H.,  2<J2. 
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the  mortgage  ;  it  being  doubtful  whether  under  the 
circumstances  the  discharge  from  the  mortgagee 
would  have  the  effect  of  revesting  the  property  in 
the  mortgagor  (1). 

A  mortgagor,  prior  to  his  death,  had  paid  about  Payer's 

,     .,  i   -t«    uame  mav 

three-fourths    of  the    mortgage  money;    and    hisbealto. 
widow,  acting  on  behalf  of   his  estate,    paid   thefcrether, 

omitted. 

residue.     The    certificate  of  discharge,  given  four 


years  after  his  death,  stated  that  the  mortgagor 
had  satisfied  the  mortgage,  and  that  it  was  there-  mortgage 
fore    discharged,    etc.;    held,    sufficient.     &0&f*t  teetanori- 
that  it   would   have  been  sufficient,    also,   if  thetw?vriu 
payee's  name  had  been  altogether  omitted  (2).         amlob- 

In  an  action  by  the  plaintiff,  as  administrator  of  discharge. 
a  mortgagee,  against  the  defendant  as  the  mort- 
gagor upon  his  covenants  contained  in  a  registered 
mortgage,  the  mortgagor  pleaded  upon  equitable 
grounds  that,  before  the  instrument  sued  for  fell 
due,  the  mortgagee  informed  the  mortgagor  that 
the   mortgagee   could  not  find  the  mortgage,  and 
the    mortgagor    said    he    was    prepared    to    pay 
when  it  fell  due  ;  that  when  he  received  notice  of 
the  suit,   he  notified  the   plaintiff's  attorneys  that 
he  was  prepared  to  pay  on  production  of  the  dup- 
licate copy,  which  had  been  held  by  the  mortgagee, 
or  on  proof  of  the  loss;  and  that  he  was  and  is  so 
prepared,  but  plaintiff  refused  to  show  said  copy 
or  furnish  any  proof  of  loss.     It  was  held,  upon 
demurrer,  that  the  plea  was  bad,  for  it  must  be 
assumed  that  the  mortgage  was  recorded  at  length  ; 
no  assignment  had   directly   or  indirectly,  or  by 
deposit,    been  averred  ;    and  under   the   Registry 
Act  the    defendant  would    be    fully   protected,  on 

(1)  McDotiongh  v.  Dougherty  10  Gt.  42. 
(•/)  Carmk  ft  al.  \.  Smith.  35  U.  C.  11.,  348. 
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payment  of  the  mortgage  and  recording  the  dis- 
charge (1). 

men  re-       Where  a  mortgage  has  been  paid  off,  hut   no 
t?^Iey"     re-conveyance,  or  certificate  of  discharge,  has  been 

illK't  v 

will  be      -executed,  and  the  mortgagor  has  remained  in  pos- 

presumed.  ...       ,   .,,    , 

session  many  years,  a  re-conveyance  will  be  pre- 
sumed (2).  Under  the  thirty-fifth  section  of  "The 
Execution  Act"  (3)  the  interest  of  a  mortgagor 
may  be  sold  in  execution,  and  the  purchaser  of 
such  interest,  upon  paying  up  the  mortgage,  is 
entitled  to  receive  from  the  mortgagee  a  certificate 
of  discharge,  in  the  form  mentioned  in  the  thirty- 
sixth  section  of  that ; Act  (4). 

As  fb- Whether  an  •  action  can  be  maintained 
against  the  party  executing  the  certificate  of  dis- 
charge, upon  the  assertion  contained  therein  on  his 
part  that  lie  was  "  the  person  entitled  by  law  to 
receive  the  mortgage  moneys,"  if  by  the  act  or 
wilful  default  of  the  mortgagee  or  himself  he  were 
not  so  entitled,  see  the  remarks  of  Proudfoot,  V.C., 
in  McLennan  v.  McLean  (5).  It  is  not  absolutely 
necessary  that  the  certificate  should  be  in  strict 
conformity  to  the  form,  of  Schedule  J.  to  this  Act. 
It  will  be  sufficient  if  it  be  "to  the  like  effect"  (6). 

For  discharges  of  mortgage  by  purchaser  of  mort- 
gagor's interest  under  execution,  see  sec.  71,  post. 

68.  In  case  the  mortgagee  or  any  assignee  of  the  mortgagee 
desires  to  release  or  discharge  part  only  of  the  lands  contained 
As  to  re-  in  such  mortgage,  or  to  release  or  discharge  only  part  of  tha 
lease  of  money  specified  in  the  mortgage,  he  may  do  so  by  deed  or  by  a 
part  only  certificate  to  be  made,  executed,  proven,  and  registered  in  the 
of  lands  same  manner  as'  in  cases  where  the  whole  lauds  and  mortgage 
mortgaged  are  wholly  released  and  discharged ;  and  such  deed  or  certificate 
Portion  shall  contain  as  precise  a  description  of  the  portion  of  lands  so 
released  released  or  discharged  as  would  be  necessary  to  be  contained 
to  be  de-  (1)  McAulay  v.  Boyle,  25  U.  C.  P.  230. 
scribed.  (2)  Collins  v.  Dempsey,  14  U.  C.  E.,  393. 

(3)  Rev.  Stat.  (Ont:)  cap.  66, 

(4)  See  form  in  Appendix  A. 

(5)  27  Gr.,  at  p.  56. 

(6(  See  in  re  Smith  v.  Sheuston,  Beg.  of  Bruce,  31  U.  C.  B.,  305. 
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in  an  instrument  of  conveyance  for  registration  under  this  Act, 
and  also  a  precise  statement  of  the  amount  or  particular  sum 
or  sums,  so  released  or  discharged.  31  V.  c.  20.,  s.  61. 

Until  the  passing  of  the  Act  14  &  15  Vic.,  caP-  J^Jg  y. 
7,  when  it  was  desirable  to  release   a  portion  of  c.  7,  por-  ' 
premises  under  mortgage  from  the  encumbrance  J^t^ed 
created  thereby,  it  was  necessary  to  do  so  by  deed  ,  premises 
to  be  registered  in  the  usual  manner.  leased  by 

By  the  eighth  section  of  that  Statute  it  was  pro-  deed- 
vided,  that   the    executor   or    administrator  of   a 
deceased  mortgagee  might  convey,  release  or  dis- 
charge the  mortgage  debt  and  legal  estate  in  the 
land,  or  any  portion  of  the  lands,  in  as  effectual  a 
manner  as  if  such  conveyance,  release  or  discharge,  . 
had   been  made  by  any  person  having  the  legal 
estate. 

Under  the  authority  of  that  section  it  was  decided,  Under 
that  a  Registrar  was  bound  to  register  or  file 


certificate  of  discharge  of  a  portion  of  the  lands  was  ob- 
comprised  in  a  registered  indenture  of  mortgage  ;  register 


although    from  a  vague  wording  of  the  Registry 
Statutes  then  in  force,  the  Court  would  not  under-  lands. 
take  to  direct  the  Registrar  to  pursue  any  particular 
course  as  to  mode  of  registry  of  such  certificate  (1). 

The  discrepancy  existing  between  that  section,  Discrep- 
and  the  twenty-third  section  of  the  Registry  Act  of  tweenthat 
1846,  was  remedied  by  the  Registry  Act  of  1865,  Act  and 
the  fifty-ninth  section  of  which  corresponds  with  isie  re- 


section sixty-eight  of  the  present  Act. 

Mortgagees  and  their  assignees  must  be  careful  Act  of  1865 
not  to  execute  a  release  of  part  of  the  mortgaged  9.au*ionin 

discharg- 

premises  if  the  residue  is  not  of  sufficient  value  to  ing  part  of 
realize  the  mortgage  security. 

A  mortgagor  conveyed  part  of   the   mortgaged  when  par- 
premises  to  a  purchaser,   and  covenanted  against  tial  dls' 

(1)  In  re  Ridout,  2  U.  C.  P.,  477. 
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charge  ac-iucumi)ranceg-     rf[1(i  tn  (rtgagee    subsequently  re- 

cords with  °  . 

mort-       leased  the  part  so  sold,  from  his  mortgage.     Held, 

cLIimo     ^ia*  as  ^le  release  Wils  iQ   accordance    with  the 

obligation,  mortgagor's  own  obligation  as  to  that  part,  it  did 

not   affect   the  mortgagee's  right    to  recover    the 

mortgage  debt,  or  his  lien  on  the  rest  of  the  mort- 

gaged property  (1). 

'When  Where  the  mortgagee  and  mortgagor  sjld  and 

mortgagee  conveyed  part  of  the  mortgaged  property,  without 

by  dis-        ,  .  ,.  . 

charging    the  concurrence  of  a  person  to  whom,  subsequently 


**ie  mor^oaoe»  the  mortgagor  had  sold  the  re- 
vendee  of  mainder  of  the  property,  and  whose  interest  was 
afTto*  b*ai°r  known  to  the  mortgagee;  and  the  mortgagee  cov- 
ance.        enanted  for  freedom  from  incumbrances.  ;  it  was 
held,  that  the  mortgagee,  having  thereby  put  it  out 
of  his  power  to  recover  the  whole  of  the  mortgaged 
property,    could    not  call  on   the   owners  of    the 
remaining  portion  for  payment  of  the  balance  of 
the  mortgage  money  (2). 

Rule  does  This  rule  does  not  apply  to  a  sale  under  a  power 
female  °f  sa^e  C011t;iined  in  the  mortgage,  the  power  hav- 
uuder  in<r  precedence  over  the  rights  of  the  vendee. 

Power. 

Mort-  When  the  mortgagee's  right  to  claim  a  lien  on 

e  unsold  portion  has  thus  been  put  an  end  to,  it 


lien  when  is  not  revived  by  his  afterwards  obtaining  the  con- 
not  be  re-  sent  of  the  first  purchaser  to  a  re-conveyance,  on 
vived  by  payment  of  the  mortgage  money  (3). 

reconvey-    L    - 

auce  from       First  mortgagees  with  a  power  of  sale  released 

purchaser.  l 

How  far  portions  of  the  mortgaged  property  to  the  mort- 
Partialtlis-nrasor.  Held,  that  this  did  not  give  priority  to 

cliftrcfG  uf- 

fects  first  a   subsequent   incumbrance   with    respect   to   the 

mort".        remainder  of  the  property,  but  might  render  the 

gagee  s 

(1)  Crawford  v.  Armour,  13  Gr.,  576. 

(2)  Gowland  v.  Garbutt,  13  Gr.,  578. 

(3)  Ib.     See  Beck  v.  Moffatt,  17  Gr.,  601. 
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first  mortgagees  responsible  to  the  second  for  the  P°rt|°n  to- 
wards sub- 

fair  value  of  the  parcels  released  (1).  sequent 

69.  Where  any  registered  mortgage  of  lands  wherein  a  married  t,rance" 
woman  happens  to  be  a  mortgagee  therein,  or  whereof  the  assignee 
is  a  married  woman,  has  b^en  satisfied,  the  Registrar,  on  receiving 
a  certificate,  in  the  form  of  Schedule  J,  annexed  to  this  Act,    or  How  mort- 
to  the  like  effect   and  executed   as  hereinafter   mentioned,  shall  gages  to 
register  such  certificate  in  the  same  manner  as  is  provided  by  this  married 
Act  for  registering  other  certificates  of  discharge  of  mortgage,  and  women 
such  certificate  shall  bo  deemed  a  discharge  of  such  m  >rtgage   to  discharg- 
the  sunn  effect  as  any  other  certificates  registered  unler  this  Act.  ed. 

2.  Any  such  certificate  given  between  the  19th  day  of  Djcein- 
bar  186S,  anl  the  29th  day  of  M  irch  1873,  shall  be  deennd  to  Moi«  of 
have  been  sulfi  >;  "itly  executed  if  it  has  baen  executsd  jointly  by  execution 
such  married  worn  ui  anl  her  husband  ;  and  from   and   after   thebymar- 
29th  day  of  March,  1873,  and  after  the  passing  of  this  Act,  exe-  "ed  wo- 
cutiou  either  jointly  by  the  married  worn  in  and  her  husband,   or  men. 
pursuant  to  "  The.  Mirried  Woman's  Real  Estate  Act,''  shall  be 
deem3d  suffioient  execution,  and  it  shall  not  be  necessary  to  pro- 
duce any  certificate  of  such  married  woman  having  been  examin- 
ed before  any  of  tin  persons  authorized  by  the  laws  in   force   be-  „       „.    . 
tween  said  dates  touching  her  consent  thereto  in  any  wise.     32  V.      11_ 
c.  9,  s.  l;36V.,c.  18,  s.  3;  see  31  V.,c.2i,  8.5;  36  V.,c.  18,  s.  14. 

Under  the  C  >n.  Sfcat.  U.  C.  cap.  85,  it  was  es-  Requisites 
sential  to  the  validity  of  any  conveyance  from  a  anc^by67 
married  woman  affecting  her  real  estate,  that  she  married 

women 

should  execute  it  jointly  with  her  husband,  and  under  c.s. 
undergo   an   examination   touching    her   consent, UC"C'8'J 
before  a  Judge  of  the  Superior  or  County  Courts, 
or  two  Justices  of  the  Peace  for  the  county  where 
she  resided  or  happened  to  be  when  she  executed 
such  conveyance;  a  certificate  of  such  examination 
being  endorsed  upon  such  instrument. 

Thus  stood  the  law  until  the   19th  December,  How  ai- 
1868,  when  by  Stat.  32  Vic.,  cap.  9,  it  was  pro-  3 
vided    that  mortgages  of  lands,  wherein  a  mar- 
ried  woman  was  mortgagee,  or   whereof  she  was 
an  assignee,  could  be  discharged  in  like  manner 
and  to  the  same  effect  as  other  mortgages  could 
be    discharged   by   a   certificate    executed  jointly 
by  her   and  her    husband  in   the   form   provided 
for    other    discharges    of  mortgage,    and   that   it 

(1)  The  Trust  &  Loan  Co.  v.  Boulton  18  Gr.  234. 
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fectjve  dis-  W0ui^  not  'be  ';in  future  necessary  to  produce  any 
married     certificate  of  examination  of  such  married  woman 


,      touching   her   consent.      By    Stat.  34   Vic., 

prior  to    "  P  .••••-. 

19th  Dec.,  24,   sec..  G,   discharges  of  mortgages  hy  married 

cumi  i>>.  women,  which  were  registered  prior  to  the    19th 
34Vic,c24  December,   1868,  executed  jointly    hy   a    married 

woman   and  .her  husband,    although   defective   in 

wanting  the  certificate  of  examination   were  ren- 

dered valid  and  binding. 

As  to  what  is  an  execution  by  the  married   wo- 

man  "jointly  with  hrr  husband"  see  cases  cited 

below  (1). 
Provision      Under  the  provision  of  the  "Married  Woman's 

°Ont)Sch   Rtal    Estate    Act"    (2)    a     Jll(lRe    °f    tllG     S"Perior 

127,  "Mar-  Courts,  a  Judge  of  the  County  Court,  or  a  Junior  or 
ried.Wo-    Deputy  Judco,  has  the  power  in  certain  cases  to 

1  Hill  I  B  *         *  . 

RealEs-^    grant  an  order  in  the  form  given  by  that  Act,  dis- 

LCt''   pensing  with  the  concurrence  of  the  husband  in 

Order  dis-  any  case  \\here  his  concurrence  would  be  neces- 

pensing     gary   an(}  aiiowing  the  married  woman  to  convey 

with  con-  •>  '  ,       .  ,  ,     ,  , 

currence    her  real  estate  m  the  same  manner,  and  with  the 
bind18"      same  effect,  as  if  she  were  a  feme  sole.     The  order 
may  be  registered  in  the  Registry  Office  of  the 
Registration  Division,  where  the  lands  affected  are 
situate,  upon  the  production  of   such  order   and 
deposit  of  the  same  without  further  or  other  proof 
thereof,    and   such   registration   may   take    place 
either  before  or  after  the  execution  of  the  deed 
Reg.  fee     made  in  pursuance  of  its  provisions  (3),  the  regis- 
o"d°err^raytration  fee  being  one  dollar.     It  may,  if  desired, 
e  endorsed  or  written  upon  the  instrument,   in 


which  case  it  must  be  registered  as  part  of  the 

(1)  See  Burns  v.  McAdam,  24  U.  C.  E..  449  ;  Monk  v.  Farlinger, 
17  U.  C.  P.  ,41. 

(2)  Rev.'  Stat.  (Ont.),  cap.  127. 

(3)  Sec.  6. 
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deed,    and    no   registration   fee   can    be   charged 
thereafter  (1). 

70.  All  certificates  of  discharge  of  mortgage  and  the  register-  All  dis- 
ing  thereof,  executed  by  married  women  or  registered  previously  charges  of 
to  the  nineteenth  day  of  December,  1868,  according  to  the  terms  mortgage 
of  the  Act  passed.  in  the  thirty-second   year  of   Her  Majesty's  beforelOth 
reign,  and  chaptered'  nine,  shall   be  as  valid  and  binding  as  if  Dec.  1868, 
done  after  the  said  date.     34  V.,  c..24,  s.  6.  confirmed 

A   new   departure    having   been   taken   to   the        '  c'    ' 
method  of  execution    of  instruments   by  married 
women,    it  was   appropriately   provided,  that  alleffectof 
discharges  previously  executed  by  married  women  thls  sec< 
should  be  valid  and  binding,  if  executed  jointly 
with  the  husband,  although  no  certificate  of  exam- 
ination or  a  defective  certificate  should  have  been 
taken  or  endorsed,  thus  setting  at  rest  many  vex- 
atious questions  arising  from  some  technical  or 
trifling  non-compliance  with  the  laws  relating  to 
the  former  mode  of  execution. 

71.  When   a  Sheriff,    Bailiff    of   a  Division  Court  or   other  On  pay- 
officer,  under  a  writ  or  warrant  of  execution  against  goods,  seizes  ment  to 
any  mortgage  belonging  to  the  person  against  whose  effects  the  the  offi- 
writ  or  warrant  has  issued,  on  or  affecting  land  in  the  Province  cer  who 

of  Ontaiio,  the  payment  with  or  without  suit,  in  whole  or  in  part,  has  seized 
to  such  Sheriff,  Bailiff,  or  other  officer  by  the  mortgagor  of  any  a  rnort- 
other  person,  of  the  mortgage  money  thereby  secured  shall  dis-  gage  on 
charge  such   mortgage  to  the  extent.  of  such  payment.     38  V.,  execution 
c.  17,  si.  he  may 

2.  After  payment  of  such  mortgage  or  any  part  thereof,  the  discharge 
Sheriff,  Bailiff  or  other  officer  shall,  at  the  request  and  expense  the  same 
of  the  person  requiring  the  same,  give  a  certificate  in  the  form  in  whole 
or  to  the  effect  of  Schedule  K,  to  this  Act,  under  the  hand  and  or  in  part 
seal  of  office  of  such  Sheriff  or  other  officer,  or  under  the  hand 
of  such  Bailiff,  and  the  seal  of  the  Court  of  which  he  is  Bailiff.  „ 

Form  of 


3.  Upon  the  written  request  of  such  Bailiff,  the  Clerk  of  the 
Court  shall  affix  to  such  certificate,  the  seal  of  the  Court  ;  and  °,  c 

he  shall  file  the  request  of  the  Bailiff  in  his  office.     38  V.,  c.  17,  c-iar£e- 
s.  2. 

4.  The  execution  of  such  certificate  shall  be  proved  by  the  Proof  of 
same  oath  or  affirmation,  and  in  the  same  manner  as  is  provided  execution 
by  law  for  the  proof  for  registration  of  other  instruments  affect-  of  certifi- 
ing  lands,  and  the  certificate  shall  be  registered  in  the  same  cate. 
manner  as  other  certificates  of  discharge  of  mortgages  are  regis- 

tered.    38  V.,  c.  17,  s.  3. 

5.  Every  certificate  so  registered,  if  the  same  is  of  payment  Effect  of 
in  full  of  such  mortgage,  shall  be  as  valid  and  effectual  in  Jaw  as  certificate 

(1)  Sees.  7  &8. 
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on  pay-  a  release  of  such  mortgage,  anl  as  a  convey  me  j  to  a  m>rtgag>r, 
meat  in  his  hnrs,  executors,  altninistratora  or  assigas,  or  au/  person 
full  as  re-  lawfully  claiming  by,  through  or  un  Ijr  him  or  them,  of  tin  orig- 
convey-  inal  estate  of  thi  uurtgagor,  as  if  exec^tjj  by  thj  execution 
anceofall.  debtor.  38  V.,  c.  17,  s.  4. 

Effect  as  ^-  Every  certificate  so  registered,  if  th<3  sarm  is  of  payment 
reconvey-  of  only  a  Pjrti'jn  of  such  mortgage  shill  ba  valid  HU  I  eff  jotual  in 
ance  of  *aw  A*  a  release  of  smb.  m>rtgigi  as  to  sub.  p>rti>u,  a*  if  exe- 
part,  or  cited  bv  the  execution  djbtor.  33  V.,  c.  17,  s.  5. 
part'pay-  9-  Th'  Provis'lon*  of  *»«  seetion  shvll  extin  I  aad  apply  to  all 
ment.  "  cases  iu  which  th;  s.3iziirj  or  piymuit  to:>'{  placj  bsfore,  a-s  wsll 
Patrr,,  >/.  **  sil133  ttl'5  t^utv-first  d iy  of  Djc3rn')3r.  onathoasuil  eight 
tive  opera- hundred  atld  s^enty-four.  38  V.,  c.  17,  s.  6. 

tion.  This  section  provides  for  th3  discharge  of  mort- 

gages taken  unler  an  execution  against  the  goods 

^Sheriff'  of   ttle    morfcSa§ee   or    his  assignee.      Under   the 
to  seize     Execution  Act  (1),  the  Sheriff  or  other  olfijer  hav- 
68 ing  the  exeaution  of  a  writ  of  fieri   filis  against 
g^oJs  su'ad  oat  of  either  of  the  Superior  Courts  of 
Common    L  iw,  or  out   of    any    County    Court,  is 
empowered  to  seiza  any  m)rtgig)  balonging  to  the 
execution  debtor,  and  to  receive  piymant  thereof 
from  the  mortgagor  or  other  party  liable  thereon, 
and  in  case  of  default,  to  sua  in  his  own  n.iun  for 
the  recovery  of  the  in  mey  secured  thereby.     Simi- 
larly", iiiider  eiecu^iom    issain.*    out    of   Division 
Courts,    imrtgages    belonging    to    the   execution 
debtor  can  be  seized,  but  no  provision  was  mile 
prior  to  the  Statute,  33  Vic.,  cap.  17,  authorizing 
the  Bailiff  to  receive  p.iym3nt  of   the    mortgage 
Of  Bailiffs  moneys  from  the  person  entitled   to  redeem  (2). 
Where    the  mortgage    is  seiz  id  un.ler  a  Division 
Court  execution,  the  Biiliff  is  not  empowered  to 
bring  an  action  thereon,  in  case  of  default  ;   the 
plaintiff,  in  that  case,  beinj;  at  liberty  to  sae  in  the 
defendant's  name,  or  in  the  nrn.)  of  any  person 
in  whose  name  the  defendant  mi^ht  have  sued. 

Notwithstanding  that  paynunt  of   the  imueys 
secured  by  the  m  >rtgages  taken  in  execution   as 

(1)  Rev.  Stat.  (Oat.),  cap.  66,  ss.  28  etseq. 

(2)  Kev.  Stat.  (Oat.),  cap.  47,  ss.  170  etseq. 
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abrve,  by  the  parties  liable  thereunder,  would  dis-  Fo™ierly 
J  .  no  provi- 

charge  saoh  parties  to  the  extent  of  their  paym  ^nts,  sion  for 

upon  the  principle  that  the  law  will  not  compel  a  b^shTrlff 
person  to  pay  a  sum  of  money  a  second  time, 
where  he  has  already  paid  it  under  the  direction 
or  compulsion  of  the  Court  (1),  no  provision  was 
made,  authorizing  the  Sheriff  or  other  persons 
receiving  the  mortgage  moneys,  to  execute  either  a 
re-conveyance  of  the  original  estate  of  the  mort- 
gagor, or  a  certificate  of  discharge,  until  the  pass- 
age of  the  Act  39  Vic.,  cap.  17,  the  first  six  sec-  38  Vic.,  c. 
tions  of  which  are  re-enacted  in  the  present  section 
and  its  sub-sections. 

The  seizure  and  sale,  under  execution,  against 
lands,  of  the  interest  of  a  mortgagor  in  the  mort- 
gaged premises  is  regulated  by  "  The  Execution 
Act "  (2),  the  effect  of  such  sale  being  to  vest  in  Sale  of 
the  purchaser  of  such  interest,  and  his  assigns,  all  gagor's  in- 
the  legal  and  equitable  estate  of  the  mortgagor  at terest- 
the  time  of  the  delivery  of  the  writ  to  the  Sheriff 
(3).     The  purchaser  is  entitled,  upon  payment  by 
him  to    the   mortgagee    or    his    assigns,    of   the 
moneys  due  on  the  mortgage,  to  require  the  latter 
to  execute  a  certificate  of  discharge  in  the  form  certificate 
provided  for  in  that  Act  (4),  which  certificate,  upon  °f dis- 
registration,  will  have  the  effect  of  releasing  the  purchaser, 
mortgage  debt,  and  also  of  re-conveying  the  orig- 
inal estate  of  the  mortgagor  to  the  purchaser. 

The   certificate   of    discharge  executed    by   the 
mortgagee  to  the  purchaser  will  not,  however,  ope-  When  re- 

,  ,  ,.    ,  gistered 

rate  as  a  re-conveyance  or  release  of  toe  mortgage  certificate 
debt,  although  registered,  if  taken  and  registered  Wl11  "ot 

operate  as 

(1)  Wood  et  al.  v.  Dunn.  L.  R.,  2  Q.  B.  80  per  Channel  B.  a  recon- 

(•2)  Supra  sec.  35  et  seq ;  see  Fitzgibbou  v.  Duggan,  11  Gr.,  188;  veyance. 
McCabe  v.  Thompson,  6  fir.,  175. 

(3)  Pegge  v.  Metcalfe.  8  U.  C.  L.  J.,  148.     5  Gr.,  628. 
(1)  See  form  in  App-nlix  A. 
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under  an  erroneous  conception  of  the  rights  and 
equities  of  the  party  paying  off  the  mortgage. 
The  equity  of  redemption  in  mortgaged  premises 
was  sold  under  an  execution  at  law,  and  a  convey- 
ance thereof  was  executed  by  the  Sheriff,  purport- 
ing to  convey  the  same  to  the  plaintiff,  who  was 
the  purchaser,  and  who  subsequently  paid  off  the 
mortgage.  He  thereupon  obtained  from  the  mort- 
gagee a  statutory  discharge  thereof,  which  he  regis- 
tered, and  then  went  into  possession  of  the  mort- 
gaged property.  In  a  proceeding  at  law,  the 
Sheriff's  sale  was  set  aside,  in  consequence  of  the 
invalidity  of  the  writ  under  which  he  had  assumed 
to  sell.  The  mortgagor  having  brought  ejectment 
against  the  plaintiff  to  obtain  possession  of  the 
mortgaged  premises,  it  was  held,  that  the  plaintiff 
was  entitled  to  an  injunction  to  stay  the  action. 
The  certificate  of  discharge  was  inadvertently 
given  under  the  Eegistry  Act,  instead  of  under  the 
Common  Law  Procedure  Act,  (incorporated  in  the 
Execution  Act)  and  stated  that  the  mortgagor  had 
paid  off  the  mortgage.  It  was  held,  that  the  tak- 
ing of  that  form  of  certificate  would  not  defeat  the 
plaintiff's  title  by  vesting  the  mortgagor's  estate 
in  the  mortgagor  absolutely,  but  that  it  would 
enure  to  the  benefit  and  confirm  the  title  of  the 
plaintiff  as  the  assignee  of  the  mortgagor  (1). 
If  mort-  If  the  mortgagee  purchase  the  mortgagor's 
chasesPUr  interest,  he  is  required  to  execute  in  favour  of  the 

latter,  a  release  of  the  mortgage  debt  (2). 
Partinter-      It    has    been    held    that    the    interest    of    the 

mort-        mortgagor   in    a    portion    only  of  the  mortgaged 
gagor. 

(1)  Howes  v.  Lee,  17  Gr.  459  ;  see  Lee  v.  Howes  et  al.,  30  U.  C. 
R.,  292. 

(2)  See  Woodruff  ct  al.,  v.  Mills,   20  U.  C.  E.,  51;  Stewart  v. 
Clark,  13  U.  C.  P.,  203  ;  Smart  v.  Cottle,  10  Gr.,  59. 
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property    cannot     be    sold    under    execution    at 
law  (1),. 

It  will  be  observed  that  if  the  certificate  of  dis-  ]??w.cer~ 

'.'••.-.•;  tificate  ex- 

cbarge  under  this  section  is  to  be  executed  by  the  ecutedby 

Sheriff,  it  must  be  under  his  hand  and  .seal  of  n  "• 
office  ;  where  it  is  to  be  executed  by  the  Bailiff  of 
the  Division  Court,  it  must  not  only  be  under  his  By  Bailiff, 
hand,  but  also  under  the  seal  of  the  Division  Court 
of  which  he  is  bailiff.  The  seal  of  the  Division  Court 
must  be  affixed  by  the  clerk,  and  must  be  preceded 
by  the  written  request  of  the  bailiff  to  that  effect, 
which  must  be  filed  in  the  clerk's  office  (2).  In 
either  case  the  certificate  of  discharge  must  be 
attested  and  proved  in  the  same  manner  as  other 
certificates  of  discharge  of  mortgage  are  required 
to1  be. 

The  certificate  of  discharge  under  this  section  when  cer- 
will  only  operate,  upon  being  registered,  as  a  re-tificate 
conveyance  of  the  original  estate  of  the  mortgagor  as  re-con- 
and  release  of  the  mortgage  debt,  where  the  whole  veyance' 
of  the  mortgage  moneys  are  paid. 

Certificates  of  discharge  on  part  payment  of  the  Part  pay- 
mortgage  moneys,  operate  only  as  releases  of  the  ment' 
mortgage  debt  pro  tanto.,  and  not  as  partial  recon- 
veyances of  the  mortgagee's  estate.     The  marginal 
note  to  sub-section  6  is  manifestly  incorrect. 

The  interest  of  the. mortgagee  in  the  mortgage  so  when  in- 
taken  in  execution  is  bound  only  from  the  time  of  teref  of 

mortgagee 

seizure,  not  from  the  time  of  the  delivery  of  the  bound, 
writ  to  the  Sheriff,  &c,(3). 

It  is  conceived  that,  from  the  absence  of  any  sheriffs, 
statutory  authority,  the  Sheriff,  Bailiff,   or  other &c"  can' 

not  exe- 

officer  so  effecting  seizure  of  the  mortgage,  has  no  cute  deeds 

"    (1)  Reward  v.  Wolfenden,  14  Gr.,  188;  approved  Vanuorman  v.  VpVaT1r>f 
McCarty,  20U.C.E.,  42. 

(2)  See  Form  of  request,  Appendix  A.  •':'-',    '< 

(3)  Smith  v.  Bernie,  10  U.  C.  P.  243.: 
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power  to  assign  the  mortgage,  or  to  execute  a  deed 
of  reconveyance  of  the  original  estate  of  the  mort- 
gagor to  the  latter,  or  bis  assigns,  or  nominees. 
Retro-  By  sub-section  7  this  section  is  declared  to  have 

BffectiVe  a  retrospective  operation.  It  has  been  doubted, 
whether  the  statute  authorizing  the  sale  and  con- 
veyance of  the  mortgagor's  interest  in  mortgaged 
premises,  under  an  execution  against  lands  referred 
to  supra,  has  a  retrospective  effect  (1). 

See   further   as   to   certificates  of  discharge  of 
mortgage,  section  sixty-seven,  ante. 

Not  to  be         72.  It  ^-hnll  not  be  necesBary  that  the  residence  or  occupation 
given  in      of  the  attesting  witness  to  any  certificate  of  disc-he  rge  of  inort- 
atteBtinK     gage  be  stated  in   the  attestation  clause  thereof;  nor  shall  any 
clause         such  certificate,  registered  before  the  twenty-ninth  day  of  March, 
one  thousand  eight  hundred  and  seventy-three,  be  invalid  or  in- 
operative by  reason  of  the  omission  to  state  in  such  attestation 
clause,  the'residence  or  occupation  of  any  such  attesting  witness. 
36  V.,  c.  17,  s.  8. 

Although  the  Registry  Act  of  1795  contained  no 
provisions  relating  expressly  to  certificate  of  dis- 
charge of  mortgage,  a  form  of  such  certificate  was 
nevertheless  given  in  the  schedule  to  that  statute. 
In  that  form  the  place  of  residence  of  the  witnesses 
to  the  execution  of  the  certificate  was  required  to 
be  set  out  in  the  attestation  clause.  The  form  of 
the  certificate  in  this  respect  remained  unaltered, 
until,  by  the  Registry  Act  of  1865  (2),  the  occupa- 
tion of  the  witnesses  had  also  to  be  stated  in  the 
attestation  clause.  The  Registry  Act  of  1868  re- 
duced the  number  of  witnesses  required  to  attest 
the  execution  of  certificate,  but  still  required  the 
occupation  of  the  witness  to  be  set  out.  Certifi- 
cates having  been  registered  in  some  cases,  where 
the  residence  and  occupation  of  the  subscribing 
witness  or  witnesses  were  inadvertently  omitted, 

(1)  Miller  v.  The  Beaver  Mutual  Fire  Insurance  Association 
H  U.  C.  P.  399. 

(2)  Form  I,  in  Schedule. 
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and  it  being  doubted  whether  the  same  were  valid, 
or  operative  as  reconveyance  of  the  legal  estate,  it 
was  enacted  by  Stat.  36  Vic.,  cap,  17,  sec.  S  (iden- 
tical with  this  section),  that  the  residence  or  occu- 
pation of  the  witness  need  not  be  stated  in   the 
attestation  clause,  and  certificates  registered  prior 
to  the  passing  thereof  (1)  were  confirmed  as  valid, 
notwithstanding  the  omission  of  such  statements 
therein.     Where,  subsequent  to  the  passing  of  that 
Act,  it  was  objected  at  Nisi  Prius  that  a  certificate 
of  discharge  of  mortgage  dated  and  registered  in 
1869   was  invalid,  on  the  ground  of  the  omission 
to  state  the  residence  and  occupation  of  the  sub' 
scribing   witness   to   the  certificate,    on    the   face 
thereof,  though  set  out  in  the  affidavit,  it  was  held 
to  be  clearly  no  objection,  being  cured  by  the  enact- 
ment just  alluded  to  ('!,. 

BY-LAWS. 

73.  Every  by-law  passed  since  the  twenty-ninth  day  of  March,  By-laws 
eighteen  hundred  and  seventy-three,  or  h*  reafter  to  be  parsed  I  y  hereafter 
any  Municipal  Council,  under  the  authority  of  which  any  street,  made  af- 
road,  or  highway  has  be*  n  or  is  opened  upon   any  private  pro-  fecting 
perty,   shall  before  the   same   becomes  effectual  in  law,  be  duly  reai  estate 
registered  in  the  Registry  Office  of  the  County  in  which  the  land  to  be  reg- 
is  situate  ;  and  for  the  purpose  of  registration  a  duplicate  original  istered, 
of  such  by-law  shall  be  made  out,  certified  under  the  hand  of  the  an(j  how. 
clerk  and  the  seal  of  the  municipality,   and  shall  be  registered 
withe  ut  any  further  proof. 

'1.  Every  by-law  passed  before  the  said  day,  and  every  ordtr  ^8  to  by- 
and  resolution  of  the  Quarter  or  General  Sessions  passed  before  laws   &c., 
the  said  day,  under  the  authority  of  which  any  street,  road,  or  heretofore 
highway  has  been  opened  upon  any  private  property,  may  at  the  made. 
election  of  any  partv  interested   and  at  the  cost  and  charges  of 
such  party  or  municipality,  be  also  duly  registered,  upon  the  pro- 
duction to  the  Registrar  of  a  duly  certified  copy  of  such  by-law 
under  the  hand  of  the  Clerk  of  the  Municipality  and  the  seal  of 
such  Municipality,   «  r  bv   a  duly  certified  copy  of  such  order  or 
resolution  of  such  Quarter  or  General   Sessions,  given  uudt  r  the 
hand  and  seal  «'f  the  Clerk  of  the  Peace,  as  the  case  may  be.     31 
V..  <'.  20,  s.  03  ;  36  V.,  c   48,  s    445.     ^Ve  al$u  Her.  Mat.  c.   174, 
8.  507. 

Prior  to  the  first  day  of  January,  1850,  the  pow-  Powers  of 

(1,29  March,  1873.  °peuing 

(2)  Stoddart  v  Stoddart,  39  U.  C  R.  '203. 
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roads  ers  and  duties  connected  with  the  opening  up,  lay- 
Sneral11  ing  out,  and  closing  highways  were  vested  in  Jus- 
Session  tices  Of  the  Peace  in  Sessions  assembled,  .by  virtue 

prior  to  12  Tj.it 

Vic.,  c.8l.  of  the  Act  53  George  III,  cap.  1,  repealing  the  Acts 
33  George  III,  cap.  4, ,.ancl.38  George  III,  cap.  7. 

AcUmns-  But  b?  Stcit'  12  ViC''  caP-  81'  sec-  190'  tlie5e  Powera 

ferred  to    and  duties  were  declared  to  be  vested  in  the  Muni- 
Councfis.   cipal  Council  for  each  County  or  Union  of  Coun- 
ties.    They  have  since  been  conferred  upon  Town- 
Opened  by  ship  Councils.     Roads  opened  up,  therefore,  under 
Son1    authority  granted  prior  to  the,  first  of  January, 
Since  12    1850,  rest  upon  resolution  or  order  of  the  Sessions, 
bycb'yciaw;  while  those  opened  under  authority  granted  sub- 
sequent to  that  date  are  authorized  by  by-law. 

The  registration  of  by-laws  or  orders  of  Sessions 
Beg.  of     Was  not  provided  for  until  by  the  Registry  Act  of 
by-faVnot  1865  (1),  subsequently  incorporated  in  the  Act  29- 
provided    39  yiC->  cap_  gi.     Similar  provision  was  contained 
RergUAct    in  the  Registry  -Act  of  186:8  (2)  and  the  "  Act  re- 
of  1865.    gpgcting  Municipal  Institutions"  passed  in  1873  (3). 
Conflict-        Notwithstanding  that  by  the  terms  of  the  Regis- 
ersof°W"    trJ  Acts  of  1865  and  1868  it  was  declared  irnpera- 
Municipal  ^ive  to  register  by-laws  relating  to  the  opening  up 
18C73?        of  roads  upon  private  property,  passed  subsequent 
to   the   first   of  January,   1866,  before  the  same 
would  be  effectual,  the  Municipal  Act  of  1873  ren- 
dered it  optional  to  do  so  in  the  case  of  by-laws 
passed  after  that  date,  but  before  the  date  of  that 
Act  (4);  and  then  it  was  only  necessary  to  produce 
a  certified  copy,  instead  of  a  duplicate  original,  as 
provided  for  in  the  Registry  Acts  of  1865  and  1868. 
This  inconsistency  has  since  disappeared. 
Classes  6f      The  section  as  now  consolidated  provides  for  the 

individu-  (!)   Sec.  61. 

,    . ...  v;  (2}i  Sec.  63. 

(3)  36  Vic.,  cap.  .48,  sec. .  45. 
,    (4)  March.29,1873. 
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registration  of  the  three  classes  of  official  instru- 
ments,  under  which  roads  have  been,  or  may  here-  under  this 
after  be,  opened  up  on  any*  private  property,  but  8ec 
does  not  refer  to  any  other  description  of  road,  nor 
does  it  include  by-laws  passed  for  any  other  pur- 
pose.    The  instruments  dealt  with  by  this  section 
are  divided  into 

(1)  Orders  and  resolutions  passed  at  Quarter  or  Order  and 
General  Sessions  prior  to  January  1st,  1850.  tion^of 

(2)  Municipal    by-laws    passed   subsequent    toyession- 
January  1st,  1850,  but  prior  to  March  29th,  1873. 

(3)  The  Municipal  by-laws  passed  on  and  since 

the    last     mentioned    date     or    hereafter    to    be  I8.»o,  and 

March  29, 

passed.  1873. 

Orders  and  resolutions  of  Quarter  and  General  By-laws 


Sessions  are  registered  through  the  production  of          *9 


a  certified  copy  thereof  under  the  hand  of  the  Clerk  1873- 
of  the  Peace.  As  no  mention  is  made  of  the  seal 
of  that  office,  it  is  apprehended  that  it  is  not  essen- 
tial to  attach  the  seal  to  the  certified  copy.  By-  By-laws. 
laws  passed  prior  to  the  29th  March,  1873,  are 
registered  upon  production  of  a  duly  certified  copy 
under  the  hand  of  the  Clerk  of  the  municipality 
and  seal  of  the  said  municipality;  while  those  sub- 
sequent to  that  day  are  required  to  be  registered 
through  a  duplicate  original,  certified  to  be  such 
duplicate  original  under  the  hand  of  the  Clerk,  and 
the  seal  of  the  municipality.  In  either  case  no 
additional  proof  is  required. 

It  will  be  noticed  that  by-laws  affecting  the  open- 
ing up  of  roads  upon  private  property  which  have 
been,  or  may  be,  passed  since  the  29th  March, 
1873,  will  not  become  effective  or  operative  in  law 
until  duly  registered  in  accordance  with  the  pro- 
visions of  this  section,  and  therefore  any  acts  or 
14 
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things  done  thereunder  prior  to  such  registration 
are  absolutely  void  and  of  no  effect. 

In  an  action  for  trespass  quare  clausum  fregit, 
dc.,  the  defendants,  among  other  defences,  pleaded 
having  entered  plaintiff's  property  under  the  autho- 
rity of  a  by-law  passed  in  1857,  opening  up  a  high- 
way through  the  land  in  question,  which  at  that 
time  was  the  property  of  plaintiffs  predecessor. 
To  this  plea  the  plaintiff  replied  that  the  title  to 
the  lands  was  a  registered  title,  and  that  subse- 
quent to  the  passing  of  the  by-law  the  Statute  36 
Vic.,    cap.   48,   was  passed  ;  and  further  averred 
'  that  the  highway  was  not  properly  opened  under, 
and  in  pursuance  of,  the  by-law  prior  to  the  time  the 
plaintiff  purchased  the  land  or  since;  and  that  the 
by-law  was  never  acted  upon  or  treated  as  valid. 
The  plaintiff  also  in  his  replication  averred  that  he 
set  up  title  in  himself  as  purchaser  for  value  without 
notice  of  the  by-law,  and  that  the  latter  was  not 
registered  against  the  land.     It  was  held,  that  the 
plaintiff  purchased  with  full   notice  of  the  road 
having  been  laid  out,  and  that  the  by-law,  hav- 
ing been  passed  prior  to  the  Municipal  Act  of  1873 
coming  into  effect,  did  not  require  registry  in  order 
to  render  it  valid,  as  it  was  optional  to  register  it 
at  the  election  of  any  party  interested  (1). 

As  the  section  is  not  retrospective  it  follows,  that 
it  is  optional  to  register  by-laws  for  opening  roads 
through  private  property  passed  prior  to  the  29th 
March,  1873,  but  that  it  is  essential  to  the  validity 
of  by-laws  passed  subsequent  to  that  date,  that  they 
be  registered  in  the  manner  required  by  this 
section. 

Municipal  corporations  are  bound  by  the  Begis- 
try  Act  in  like  manner  as  individuals. 

(1)  Beveridge  v.  Creelman  et  a/.,  42  U.  C.  B.,  29. 
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Land  mortgaged  by  the  owner  was  taken  by  a 
township  council  for  a  road,  and  the  compensa- 
tion having  been  ascertained  by  award,  the  corpo- 
ration paid  the  amount  to  a  creditor  of  the  mort- 
gagor, by  whom  it  had  been  attached  ;  held,  that 
the  mortgagee  had  the  prior  right;  that  his  mort- 
gage being  registered,  the  corporation  had  notice 
of  it,  and  that  he  was  entitled  to  recover  the 
amount  from  the  corporation  with  costs  (1). 

In  addition  to  the  class  of  by-laws  referred  to 
in  this  section,  by-laws  passed  for  the  purpose  of 
altering  the  name  of  any  street,  square,  road, 
lane  or  other  public  communication  must,  if  the 
same  are  to  have  any  force,  validity  or  effect, 
be  registered  in  the  proper  Registry  Office  (?), 
although  no  particular  mode  of  proof  for  the  reg- 
istration of  such  by-laws  is  laid  down  by  the 
Municipal  Institutions  Act.  It  is  submitted,  how- 
ever, that  inasmuch  as  the  registration  of  by-hiws 
opening  up  roads  on  private  property,  passed  since 
the  29th  March,  1873,  is  required  to  be  made 
through  duplicate  originals  certified  by  the  Clerk, 
and  accompanied  by  the  seal  of  the  municipality, 
instead  of  through  certified  copies  as  formerly, 
registration  through  duplicate  originals  of  all 
other  by-laws  requiring  registration  must  have 
been  contemplated  by  the  Legislature  when  enact' 
ing  40  Vic.,  cap.  7  ;  and  that,  therefore,  registration 
of  a  by-law  of  the  class  here  referred  to,  must  be 
made  through  a  duplicate  original  duly  certified 
by  the  Clerk,  and  under  the  municipal  seal. 

(1)  Dunlop  v.  The  Township  of  York  16  Gr.,  216. 

(2)  Rev.  Stat.  (Ont.),  cap.  174,  sec.  466,  s.  46. 
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CHAPTER  X. 

EFFECT  OF  REGISTERING  OR  OMITTING  TO 
REGISTER. 

§74.  Unregistered  instruments  after  grant,  &c.,  to  be  void 
against  subsequent  purchasers,  &c. 

§75.  Wills  not  registered  within  certain  time  to  be  void,  &c. 

§76.  Registry  of  deeds  on  sales  for  taxes.  Other  sales  under 
process  of  Court. 

§77.  Sales  for  taxes  before  4th  March,  1868. 

§78.  Registry  to  be  notice. 

§79.  Retrospective  operation  of  Section  78. 

§so.  Actual  notices.     Priority  of  registration. 

§81.  Equitable  liens,  &c.     Tacking. 

Unregis-  74.  After  any  grant  from  the  Crown  of  lands  in  Ontario,  and 

tered  in-  letters  patent  issued  therefor,  every  instrument  affecting  the 
Btruments  lflncls  or  anv  Part  there°i  comprised  in  such  grant  shall  be 
after  grant  adjudged  fraudulent  and  void  against  any  subsequent  purchaser 
from  the  or  mortgagee  for  valuable  consideration  without  actual  notice, 
Crown  to  unless  such  instrument  is  registered,  in  the  manner  herein 
be  void  directed,  before  the  registering  of  the  instrument  under  which 
asrainst  sucn  subsequent  purchaser  or  mortgagee  claims.  31  V.,  c.  20, 
Bubse-  s.  64  ;  36  V.,  c.  17,  s.  7. 


sec^ons  treated  of  in  this  chapter  contain 
purchaser,  by  far  the  most  important  clauses  of  this  Act, 
Im  ort  inasmuch  as  they  embrace  the  general  policy  and 
ance  of  effect  of  registration,  and  the  consequences  arising 
Sowing  from  neglect  to  register. 

sections.        The  policy  of  the  Registry  Law  may  be  deduced 

from  the  preamble  to  the  Registry  Act  of  1795, 

Policy  of   and  from  many  decisions  in  our  Courts  bearing* 

Laws.try    upon  the  question.     The  preamble  to  the  statute 

alluded  to  (1)  recites  that  whereas  the  lands  at 

that  time  held   in   this   Province    would    shortly 

thereafter  be  confirmed  by  grant  from  the  Crown, 

it  seemed  desirable  to  establish  a  Register  in  each 

County  and  Riding  in  the  Province,  in  order  that 

if  after  such  lands  should  be  confirmed  by  patent, 

transfers,  alienations  and  devises  thereof  should 

(1)  See  Appendix  D. 
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be  made,  memorials  of  such  transfers,  alienations 
and  devises  should  be  made,  and  registered  for  the 
"  better  securing  and  more  perfect  knowledge  of 
the  same." 

One  of  the  chief  objects  designed  by  the  Registry  Designed 
Act  is  to  give  notice  to   all  persons  desiring 
ascertain  whether  there  has  been  any  prior  con- 
veyance or   encumbrance  of  the  real   estate   de- 
scribed in  any  particular  instrument.     When  an 
instrument  has  been  duly  registered  it  operates  as 
notice,  and  is  as  effectual  as  if  each  subsequent 
purchaser  and  encumbrancer  had  direct  personal 
knowledge  of  its  existence. 

The  changes  and  alterations  effected  from  time 
to  time  in  the  application  of  the  Registry  laws 
being  noticed  in  the  introductory  chapter  of  this 
work,  it  will  be  sufficient  to  refer  the  reader  there- 
to, and  to  proceed  with  the  more  immediate  con- 
sideration of  the  section  under  remark,  and  the 
various  clauses  contained  therein. 

It  will  be  noticed  that  the  section  speaks  of  the 
registration  of  an  instrument  affecting  lands  after 
the  issue  of  the  Crown  grant  therefor. 

As  a  general  rule  the  provisions  of  registration 


in  the  County  Registry  Office  do  not  apply  to  the  tion  of  in- 

1    J  struments 

case  01  instruments  executed  prior  to  the  grant  before 
from  the  Crown.     An  exception  to  the  rule  how-  Patent- 
ever  occurs  in  the  case  of  an  instrument  creating 
a  mortgage,  incumbrance,  or  lien  upon  the  land  (1). 

This  exception  exists  under   the  provisions  ofM°rtgase 
the  Rev.  Stat.  (Ont.),  cap.  25,  sec.  26  (2),  which  brance  or 
enacts  that  any  mortgage,   incumbrance  or   lienhen' 
executed  prior  to  the  issue  of  letters  patent  by  the 
'Original  nominee  of  the  Crown  or  his  assignee,  by 

(1)  Holland  v.  Moore,  12  Gr.,  296. 

(2)  Taken  from  Con.  Stat.  U.  C.,  cap.  80,  sec.  24. 
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Bond  by 


Will  of 

or  assig- 
nee 


which  the  mortgage,  &c.,  might  have  been  validly 
granted,  had  the  same  been  executed  subsequent  to 
issue  of  patent,  can  be  registered  in  the  Registry 
Office  for  the  County  in  which  the  lands  lie. 

How  in-         Instruments  not  creating  a  mortgage,  incum- 

Btruments  brance  or  ]jen    and  executed  prior  to  issue  of  pa- 

other  than  ' 

mortgage,  tent,  should  be  filed  in  the  office  of  the  Commis- 

be  filed"  8i°ner  °l°  Crown  Lands  in  order  to  obtain  priority  (1  .) 
A  bond  to  convey,  executed  by  the  locatee  of 
Crown  Lands,  was  held  not  to  come  within  the 
term  "mortgage,  encumbrance  or  lien,"  and  there- 
fore was  not  capable  of  registration  in  the  County 
Registry  Office  (2). 

Although  there  is  no  decision  upon  the  point,  it 
™  conceived  that  a  will,  executed  by  a  nominee  of 
the  Crown,  or  his  assignee,  may  be  registered  in 
the  County  Registry  Office  before  patent  issued. 
Although  not  strictly  an  "  incumbrance  or  lien," 
yet  a  devise  of  lands  is  a  charge  affecting  such 
lands,  and  the  Courts  will  doubtless  give  effect 
thereto. 

Eegistra-        Registration,  however,  of  instruments  affecting 

tion  before  non-patented  lands  is  notice  to  a  subsequent  pur- 

notice.       chaser,  whether  the  patent  has  issued  under  or 

without  a  decision  of  the  Heir  and  Devisee  Com- 

mission (3). 

Although  an  assignment  of  unpatented  lands 
should  be  filed  with  the  Commissioner  of  Crown 
Lands  as  above  stated,  express  notice  of  the  as- 
gignment,  although  the  same  may  not  be  registered 
or  filed,  has  the  same  effect  as  like  notice  of  an 
unregistered  instrument  after  patent  has.  The 
assignee  for  value  from  the  nominee  of  the 

(1)  See  Rev.  Stat.  (Out.),  cap.  23,  sec.  17. 

(2)  Holland  v.  Moore,  supra.     See  Casey  v.  Jordan,  5  Gr.,  467. 

(3)  Vance  v.  Cuminings,  13  Gr.,  25. 


Notice  of 
unregis- 


of  Crown 
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Crown  died  without  registering  his  assignment 
from  the  nominee  in  the  books  of  the  Crown  Lands 
Department,  and  the  assignor  subsequently  there- 
to executed  a  second  assignment  to  another  person 
for  a  trifling  sum.  The  latter  having  had  ex- 
press notice  of  the  first  assignment,  applied  for 
and  obtained  the  patent ;  it  was  held  that  he  took 
subject  to  the  rights  of  the  heirs  of  the  first  as- 
signee (1). 

Prior  to  the  Statute  13  and  14  Vic.,  cap.  68,  re-Registra- 
gistration  was  optional,  and  it  was  not  necessary  JJoSal^e- 

to  register  an  instrument  in  order  to  obtain  pri-  fore  13-14 

V    c  63 

ority  unless  the  title  were  a  "  registered  title  "  at 
the  time  of  the  execution  of  such  instrument,  the 
Kegistry  Acts  of  1795  and  1846  not  applying  where 
no  deed  had  bean  previously  registered  (2). 

A  "  registered  title  "  was  a  title  whereon  some  Registered 
previous  registration  had  been  effected  (3). 

It  was  held,  under  the  Kegistry  Act  of  1795, 
that  in  order  to  postpone  a  prior  deed  to  a  subse- 
quent conveyance,  upon  the  ground  of  the  non- 
registry  of  the  former,  evidence  had  to  be  adduced 
at  the  trial,  that  the  title  was  a  registered  one  at 
the  date  of  the  execution  thereof  (4). 

Where  the  conveyance  from  flie  heir-at-law  was 
executed  in  1833,  the  title  not  being  at  that  time 
a  registered  one,  it  was  held,  that  the  registration 
of  the  will  of  the  ancestor  was  not  a  condition  pre- 

(1)  Goff  v.  Lister,  13  Gr.,  406  ;'  14  Gr.,  451.     See  Rykert  v. 
Miller,  14  Gr.,  25. 

(2)  Doe  d.  Pell  v.  Mitchener,  Dra.  471  ;  Doe  d.  Hennessey  v. 
Myers,  2  0.  S.,  424 ;  Doe  d.  Adkins  v.  Atkinscn,    4  0.  S.,  140  ; 
Scott,  et  al.,  v.   McLeod,   14  U.  C.  R.,  574;  Doe  d.  Shibley  v. 
Waldron,  2  U.  C.  P.,  189  ;  Campbell  v.  Fox,  26  U.  C.  R.,  631. 
See  S.  C.  17  U.  C.  P.,  542.     See  Dumble  v.  Johnson,  et  al.,  17 
U.  C.  P.,  9. 

(3)  Doe  d.  Hennessey  v.  Myers  supra. 

(4)  Neeson  v.  Eastwood,  et  al,  4  U.  G.  R.,  271.     See  Blakely  v. 
Garrett,  16  U.  C.  R.,  261.     P.yaii  v.  Devereaux,  26  U.  C.  R.,.100. 
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cedent  to  enable  the  devisee  to  recover  possession 
from  the  grantee  of  the  heir-at-law  (1).  An  ob- 
jection made  to  the  validity  of  a  will,  on  the  ground 
of  its  non-registration  within  the  time  prescribed 
by  the  twelfth  section  of  the  Kegistry  Act  of 
1846  (2)  or  previous  to  the  conveyance  from  the 
heir-at-law,  was  not  allowed  to  prevail,  it  appear- 
ing that  the  title  was  not  a  registered  one  when 
the  will  was  made  (3). 

A  testator,  by  his  will  made  in  1831,  created  a 
charge  upon  his  lands;  the  patent  afterwards 
issued  to  his  devisees  in  1852,  who  sold  and  cou- 
vey«.d  the  property  absolutely.  The  conveyance 
being  registered  before  the  will,  it  was  held  that 
the  lands  were  subject  to  the  charge  in  the  hands 
of  the  purchasers  from  the  devisees,  notwithstand- 
ing the  non-registration  of  the  will ;  the  Statute  13 
and  14  Vic.,  cap.  63,  not  being  retrospective  in 
such  a  case  (4). 

A  mortgagee,  whose  mortgage  was  made  prior  to 
registration  being  made  necessary  to  insure   pri- 
ority, tiled  a  bill  to  foreclose  same.     The  mortgage 
had  not  been  registered.     It  was  held,  that  subse- 
quent mortgagees  could  not  set  up  the  defence  of 
purchasers    for    valuable    consideration    without 
notice,  and  were  liable  to  redeem  him  (5). 
Former         It  is  necessary  to  bear  in  mind  that  questions 
tTitl "reef  may  J^  al^se  *n  actions  of  ejectment,  and  proceed- 
title  may   ings  affecting  titles  to  lands,  where  the  provisions 
of  the  Eegistry  Acts  of  1795  and  1846  as  to  regis- 
tered titles  may  have  an  important  bearing.     The 
effect  of  the  registration  or  non-registration  of  in- 

(1)  Scott,  et  al.,  v.  McLeod,  14  U.  C.  K.,  574. 

(•>)  Similar  to  sec.  75  post. 

(3)  Doe  d.  Ellis,  v.  McGiil,  8  U.  C.  R.,  224. 

(4)  Campbell  v.  Campbell.  6  Gr.,  600. 

.        5)  Vansickler  v.  Pettit,  5  C.,  L.  J.  41. 
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struments,  through  which  title  has  to  be  derived,  is 
controlled  by  the  different  Registry  Acts  that  were 
respectively  in  force  at  the  time  of  the  execution 
of  such  instruments. 

The  late  case  of  Jones  v.  Cowden,  et  al.  (1)  may  £one,8v- 

/  Cowden. 

be  appropriately  referred  to  in  illustration  of  this 
point.  In  that  case  the  plaintiff  brought  eject- 
ment, claiming  title  under  a  sale  for  taxes  made  in 
1839.  The  Sheriff's  deed  therefor  was  executed 
July  10th,  1840,  but  was  not  registered  until  July 
18fch,  1861.  The  defendant  claimed  under  a  deed 
from  the  heir-at-law  of  the  patentee,  dated  May 
18th,  1855,  and  registered  July  5th,  1855,  being 
the  first  deed  registered  upon  the  land.  It  was 
held,  Wilson  J.  dissentiente,  that  the  title  being  an 
unregistered  one  when  the  Sheriff's  deed  was  given, 
that  deed  did  not  then  require  registration  to  pre- 
serve its  priority  ;  and  that  having  been  registered 
before  the  passing  of  the  Registry  Act  of  1865, 
repeated  in  the  Registry  Act  of  1868,  it  was  not 
necessary  to  re- register  under  those  or  any  sub- 
sequent Registry  Acts.  The  plaintiff's  title  was 
therefore  held  to  prevail. 

It  being  a  well- recognized  rule  that  every  deed  In8t'l^gelf 
or  other  instrument,  under  which  one  claims  title,  should  be 
should  be  registered,  it  follows  that  an  instrument reglst 
can  only  be  properly  registered  by  its  actual  pro- 
duction and  entry. 

Where  an  agreement  in  relation  to  the  valuation  R«citals 

,  .  .  .  referring 

of  certain  lands  was  not  registered,  but  an  instru-to  an  un- 
ment  containing  a  recital  of  the  agreement  w 
registered,  it  was  held  that  the  agreement  itself 
not  being  registered,  the  recitals  in  the  registered 
instrument  could  not  affect  the  plaintiff's  title  (2). 

(1)  34  U.  C.  B.,  346. 

(2)  Kutledge  v.  McLean,  12  U.  C.  B.,  205. 
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Assign-         The  registration  of  an  assignment  of  an  unregis- 
nnregis-    tered  lease  reciting  such  lease,  has  been  decided 
not  to  amount  to  a  proper  registration  of  the  lat- 
ter (1).     It  has  been  decided  under  the  Eegistry 
Laws  of  Quebec  that  a  reference  in  a  registered 
deed  to  a  prior  unregistered  deed  is  not  equivalent 
to  a  registration  of  such  prior  deed,  so  as  to  defeat 
a  subsequent  registered  mortgage  (2). 
When  re-       But  such  recitals  may  amount  to  notice  of  the 
am^unT'to  unregistered  instrument,  sufficient  to  enable  it  to 
notice.      retain  priority  over  a  subsequently  executed  instru- 
ment.    H.  K.  by  an  unregistered  deed  granted  a 
rent  charge  to  his  daughter  ;  upon  the  following 
day  a  marriage  settlement  reciting  the  rent  charge 
was  executed,  by  which  settlement  the  rent  charge 
was  conveyed  to  trustees  ;  H.  K.  was  an  assenting 
party  to  the  settlement  which  was  duly  registered. 
H.   K.    afterwards   mortgaging    the   land   out   of 
which   the   rent   charge    issued    which   mortgage 
was   also   registered,    it   was  held   that  the  rent 
charge,  though  granted  by  an  unregistered  deed, 
had  priority  over  the  mortgage,  by  reason  of  the 
registration  of  the  marriage  settlement  (3). 

The  intention  of  the  Act  is  to  provide  for  the 
registration  of  all  instruments  affecting  the  title 
to  land,  subject  to  the  exception  contained  in  the 
thirty-seventh  section  ante  (4).  Apart  from  those 
instruments  which  are  required  to  be  registered  by 
the  particular  statutes  referred  to  in  Appendix  B., 
there  are  others,  the  registration  of  which  has 
been  deemed  essential  under  decisions  of  that  effect. 

(1)  Honeycomb  v    Waldron,   2  St.  1064 ;  followed  in  Reid  v. 
Whitehead,  2  E.  &  A.,  580.     Williams  v.  Sorrell,  4  Yes.,  389. 
(•i)  Delesdernier  v.  Kingsley,  3  U.  C.  B.,  84. 

(3)  Hunter  v.  Kennedy,  1  Ch.  Rep.,  148  ;  aff'd  on  appeal,  ib.  225. 
See  McAlpine  v.  Swift,' 1  Ball.  &  B.,  '285. 

(4)  See  p.  16  ante  ;  see  McMaster  v.  Phipps,  5  Gr.,  253. 
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As  the  "Act  and  Warrant,"  under  the  Imperial £?*  an(* 

Warrant. 

Statute  19-20  Vic.,  cap.  79  is  capable  of  registra- 
tion in  the  colonies,  its  non-registration  in  this 
Province  can  be  set  up  as  a  defence  by  a  purchaser 
for  value  without  notice  (1). 

A  release  of  a  covenant  which  runs  with  theRelea8e  of 
land,  and  is  contained  in  a  registered  deed,  should 
be  registered  as  against  subsequent  vendees  (2). 

Although  a  purchaser  may  not  be  affected  by 
equities  existing  between  the  covenantor  and  cov- 
enantee,  of  which  he  has  no  notice,  it  would 
appear  that  a  release  of  the  covenants,  executed  by 
the  covenantee  in  favour  of  the  covenantor,  during 
the  covenantee's  ownership  of  the  land  will,  at 
common  law,  operate  as  a  bar  to  an  action  upon 
such  covenants,  brought  by  a  subsequent  purchaser 
from  the  covenantee  (3).  There  are,  however, 
peculiar  reasons  for  holding  such  a  release  to  be 
so  intimately  connected  with  the  conveyance  of 
real  estate  as  to  become  a  proper  subject  for  regis- 
tration (4).  Where  the  release  would  materially 
affect  the  title  to  land  it  is,  unless  registered 
clearly  inoperative  against  a  subsequent  purchaser 
for  value,  without  notice.  Under  the  Registry  Act 
of  the  State  of  Maine  it  was  held  that  a  release  of 
a  covenant  for  title  did  not  come  within  the  pro- 
visions of  that  Act,  upon  the  ground  that  "  pur- 
chasers are  not  entitled  to  regard  the  registry  as 
affording  information  respecting  the  right  of 
action  on  covenants  contained  in  the  deeds  record- 
ed," but  this  decision  has  been  questioned  (5). 

A  further  charge  in  favour  of  the  first  or  a  prior  Further 

charge. 

(1)  Robson  v.  Carpenter,  11  Gr.,  293. 

(2)  Field  v.  Snell,  4  Cush,  50. 

(3)  See  Middlemore  v.  Goodall,  Cro.  Car.,  503. 

(4)  Field  v.  Snell  supra. 

(5)  Littlefield  vs.  Gitchell,  32  Maine,  392. 
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mortgagee  requires  registration,  notice  of  a  prior 
mortgage  not  imposing  upon  a  subsequent  pur- 
chaser or  incumbrancer  the  duty  of  making 
enquiries  of  the  first  or  prior  mortgagee,  and  so 
affecting  him  with  notice  of  such  further  charge  (1). 
Deads  The  registration  of  a  deed  creating  a  power  does 

creating 

powers,     not  dispense  with  the  necessity  of  registering  an 
appointment  made  in  exercise  of  such  power  (2). 

Estates  created  by  the  execution  of  a  power  take 
effect  as  if  created  by  the  original  deed,  and,  in 
general,  a  deed  executing  a  power  cannot  be  con- 
sidered as  a  new  alienation  or  independent  convey- 
ance. There  are  some  cases,  however,  when  the 
execution  of  a  power  is  looked  upon  as  a  sub- 
stantive independent  instrument.  When  a  deed 
executed  in  pursuance  of  a  power  affects  land,  it 
must  be  registered,  as  it  is  within  the  mischief  in- 
tended to  be  guarded  against  by  the  statute.  A 
purchaser  could  not  otherwise  ascertain  whether 
the  power  had  been  executed,  or  if  executed,  whe- 
ther in  a  proper  manner  (3). 

Foreign         An  assignment  in  insolvency  executed  in  Eng- 

insoi-°       lanfl  was  fteld  to  require  registration  in  Ireland,  in 

vency.       order  to  affect  estates  in  the  latter  country  (4). 

It  would,  of  course,  require  to  be  registered  in  this 

Province  in  order  to  affect  lands  therein. 

But  a  foreign  adjudication  in  bankruptcy  does 
not  affect  land  in  this  Province  (5) ;  and  it  has 
been  recently  determined  that  an  assignment  in 
bankruptcy,  executed  under  the  provisions  of  an 
Act  of  the  Congress  of  the  United  States,  will  not 

(1)  Credland  v.  Potter,  18  Eq.,  350. 

(2)  Scrafton  v.  Quincey,  2  Yes.,  B.  413.     See  Att'y  General  v. 
Pickard,  3  M.  &  W.,  575 

(3)  2  Sag.  Powers  20. 

(4)  Battersby  v.  Eochfort,  2  J.  &  L.,  431. 

(5)  Simpson  v.  Fogo,  1  H.  &  M.,  195. 
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transfer,  or  otherwise  affect  real  estate  belonging 
to  the  bankrupt  statute  in  Canada  (1). 

In  an  action  by  a  vendee  against  his  vendor,  All  deeds 
upon  an  alleged  breach  of  agreement  to  deduce  a^^n 
good  title,  the  defendant  contended  that  he  had  should  be 
made  a  good  title ;  but,  inasmuch  as  one  of  the re 
deeds  in  the  chain  of  title  had  not  been  registered, 
it  was  held  that  the  title,  being  a  registered  one, 
had  not  been  deduced,  and  a  rule  for  a  new  trial 
was  discharged  (2). 

This  case  was  followed  and  approved  of  in  Brady  Brady  vs. 
v.  Walls  (3),  Mowat,  V.  C.,  remarking  that  "it  is 
certainly  in  the  spirit  of  the  legislation  of  this 
country  in  regard  to  the  Eegistry  Laws."  It  was 
accordingly  held  in  this  last  case,  that  a  purchaser 
is,  in  this  country,  entitled  to  require  registration 
by  his  vendor  of  all  the  instruments  through  which 
the  title  is  derived. 

The    Act    avoids    an    unregistered    instrument  Subse- 
against  "subsequent  purchasers  or  mortgagees  for  ^ses^&c". 
valuable  consideration."  forvaiu- 

In  order  to  ascertain  who  come  within  the  term  sideration. 
"purchasers  and  mortgagees  for  valuable  consid- 
eration," it  will  be  necessary  to  consider: — 

(1)  The  meaning  of  the  word  purchaser. 

(2)  Who  are  purchasers. 

(3)  Who  are  not  purchasers. 

(4)  What  is  deemed  a  valuable  consideration. 

(5)  Upon  what  consideration  the  registered  in- 
strument must  be  founded. 

(6)  Who  are  entitled  to  take  advantage  of  pur- 
chase for  value. 

(7)  Evidence  of  purchase  for  value. 

(1)  Macdonald  v.  Georgian  Bay  Lumber  Co.,  2  Sup.  Ct.  B.,  364. 

(2)  Kitchen  v.  Murray,  16  U  C  P.   69 

(3)  17  Gr.,  699. 
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Pur- 
chaser. 


Mort- 
gagee. 


Assignee 
of  mort- 
gagee. 


Trustees 
for  credi- 
tors. 


Assignee 
in  insol- 
vency. 


I.  Meaning  of  the  word  purchaser  : — 

"A  purchaser  for  value  is  one  who,  at  the  time 
of  his  purchase,  advances  a  new  consideration, 
surrenders  some  security,  or  does  some  other  act, 
which,  if  his  purchase  were  set  aside,  would  leave 
him  in  a  worse  situation  than  his  original  posi- 
tion" (1). 

II.  Who  are  purchasers  : — 

"A  mortgagee  of  real  estate  is  a  'purchaser' 
within  this  Act.  'When  I  speak  of  a  purchaser 
for  valuable  consideration,'  says  Lord  Hardwicke, 
'  I  include  a  mortgagee,  for  he  is  a  purchaser  pro 
tanto'  (2).  The  assignee  of  a  mortgage  is  a  pur- 
chaser (3).  Since  the  Act  39  Vic.,  c.  7,  the 
assignee  in  good  faith  of  a  mortgage  can  set  up 
defence  of  purchase  for  value  without  notice  (4). 

It  was  at  one  time  thought  that  trustees  for  the 
benefit  of  creditors  were  not  purchasers  within  the 
Act  (5) ;  but  it  has  since  been  held  that  a  mortgage, 
executed  in  favor  of  trustees  for  creditors,  to  se- 
cure their  debts,  was  founded  upon  a  sufficiently 
valuable  consideration  to  preserve  the  priority 
named  b}'  the  registration  thereof,  over  a  convey- 
ance executed  prior  to  the  mortgage,  but  subse- 
quently registered  (6). 

Although  an  assignee  in  insolvency  is  not  a  pur- 
chaser within  the  meaning  of  this  section,  yet  a 
purchaser  from  the  assignee,  without  notice  of  a 
prior  unregistered  conveyance  executed  or  incum- 

(1)  Bigelow  on  E,- toppel. 

(2)  Willoughby  v.  Willoughby.  1  T.  E.,  763. 

(3)  Totten  v.  Douglas,  15  Gr.,  126,  overruling  McPherson  v. 
Dougan,  9  Gr..  258. 

(4)  Rev.  Stat.  (Out.),  c.  95,  ss.  8  &  9.     See  Pressy  v.  Trotter, 
26  Gr.,  154-295. 

(5)  Neeson  v.  Eastwood  et  al,  4  U.  C.  B.,  271. 

(6)  Fraser  v.  Sutherland,  2  Gr.,  442.     Burnham  v.  Daley,  11 
U.  C.  B.,  211. 
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brance  created  by  the  insolvent  prior  to  insolvency, 
is  a  purchaser  for  valuable  consideration  (1). 

The   provisions   of  the   Act    apply    equally  to  Act  ap- 
Sheriff's  deeds  executed  in  favor  of  purchasers  at  sheriff's 
Sheriff's  sale  as  to  any  other  description   of  con- deeds- 
veyances  (2). 

A  purchaser  at  Sheriff's  sale  is  a  purchaser  for  Sheriff's 
valuable  consideration  (8). 

It  was  held,  following  the  case  of  Doe  d.  Bren- 
nan  v.  O'Neil,  supra,  that  a  purchaser  for  value, 
with  a  registered  title,  under  a  Sheriff's  sale  of 
A's  interest  in  land,  was  entitled  under  the  Regis- 
try Laws  to  prevail  against  a  non-registered  con- 
veyance made  by  A.  prior  to  the  sale  by  the 
Sheriff  (4). 

It  is  a  clear  and  well-settled  rule  in  equity  that  Rul? in 
a  purchaser  for  value  (without  notice)  will  never  to  pur- 
be  deprived  of  any  advantage  he  possesses  arising chaser  for 
from  either  a  legal  or  equitable  title,  or  even  from 
mere  possession  ;  although,  as  between  or  amongst 
mere  equitable  claimants  it  will  enforce  the  right 
of  the  prior,  against  the  subsequent  claimant  in 
point  of  time,  in  compliance  with  the  maxim,  "  Qid 
prior  est  tempore,  potior  est  jure  "  (5).     A  plea  of 
purchase  for  value  without  notice  cannot  be  set  up 
against  the  Crown  (6). 

A  person  entitled  to  a  lien  upon  land   under  Mechan- 

The  Mechanics'  Lien  Act,"   and  filing  a  state- Act  * 
rnent  of  claim,  verified  by  affidavit  in  the  manner 
prescribed  by  that  Act,  is  a  purchaser  pro  tanto 
within  the  meaning  of  the  Registry  Act,  but  his 

(1)  Hpdgen  v.  Guttery,  58  111.,  431. 

(2)  Doe  d.  Brennan  v.  O'Neil,  4  U.  C.  R.,  8. 

(3)  Waters  v.  Shade.  2  Gr.,  457,  per  Spragge,  V.C. 

(4)  Bruyere  v.  Knox,  8  U.  C.  P.,  520. 

(5)  Mitchell  v.   Gorrie,  6  Gr.,  625.     See  Miller  v.  Wilcox,  16 
U.  C.  P.,  529  ;  S.  C..  17  U.  C.  P.,  368. 

(6)  Atfy  General  /.  McNulty,  11  Gr.,  281. 


216  REGISTERING    OR    OMITTING    TO    REGISTER,     f 

lien  will  terminate  at  the  lapse  of  ninety  days  from 
completing  the  work,  delivery  of  materials  or  ex- 
piration of  period  of  credit,  unless  he  institute  pro- 
ceedings to  recover  the  value  thereof,  and  register 
a  certificate  of  such  proceedings  having  been  com- 
menced. The  lien  can  be  vacated  upon  satisfac- 
tion or  proper  security  being  furnished  (1). 
III.  Who  are  not  purchasers  : — 

Consider-      A.,  holding  land  under  a  registered  title,  sold  to 
**10vn™U8t  B.,  whose  deed  was  not  registered;  B.  sold  to  C.,  and 
able.         afterwards  re-sold  the  land  to  D.,  who  registered 
his  deed,  the  deed  from  B.  to  C.  not  being  regis- 
tered.    C.,  having  obtained  a  deed  of  release  from 
A's  heir-at-law  for  a  nominal  consideration,  regis- 
tered it.     It  was  held  that  C.  could  not  thereby 
obtain  priority  over  D.,  the  former  not  being  con- 
sidered, as  to  the  release,  a  subsequent  purchaser 
for  value  (2). 

Judgment  ^  judgment  creditor  is  not  a  purchaser  within 
creditor,  the  Act  (8)  nor  under  the  Statute  27  Eliz.,  cap.  4, 
so  as  to  avoid  voluntary  conveyances  (4).  "  One 
cannot  call  a  judgment  creditor  a  purchaser,  nor 
has  such  creditor  any  right  to  the  land,  he  has 
neither  jus  in  re  nor  jus  ad  rein"  (5). 

Execution      An  execution  creditor  is  not  a  purchaser  within 
creditor,    the  Registry  Act. 

Assignee        An  assignee  in  insolvency  is  not  a  purchaser  so 

m  mt-ol-    as  to  obtain  any  priority  by  prior  registration  of 

the  assignment  deed  over  an  unregistered  deed, 

founded  upon  valuable  consideration  and  executed 

(1)  See  Rev.  Stat.  (Ont.),  cap.  120,  amended  by  41  Vic.,  cap.  17. 

(2)  Doed.  Major  V.Reynolds,  2  TJ.C.  11.,  311  ;  see  Doe  d.  Kussell 
v.  Eodgkiss,  5   U.  C.    E.,  348.     Baby  qui   tarn  v.    Watson,   13 
U.  C.  K.,  531. 

(3)  Finch  v.  Winchelsea,  1  P.  Wms.,  277. 

(4)  Beavnn  v.  Lord  Oxford,  2  Jur.  N.  S.,  121 ;  Gillespie  v.  Van 
Egmoudt,  6  Gr.,  533. 

(5)  Brace  v.  Duchess  of  Harlborough,  2  Plow.,  491. 
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by  the  insolvent  prior  to  his  insolvency  in  favor  of 
a  person  ignorant  of  his  position  (1).  The  assign- 
ment does  not  pass  the  title  in  insolvent's  real 
estate  to  assignee,  unless  it  he  executed  and  regis- 
tered according  to  the  Insolvent  Act  (2). 

The    assignee    of    a  bankrupt   has   no   greater  Has  no 
rights  in  respect  to  unregistered  deeds  made  by  nghts  un- 
the  latter  than  he  himself  would   possess.     Such  {l.ei.  ^s 

1  Act  than 

assignee,  therefore,  takes  the  bankrupt  estate  sub-  the  insol- 
ject  to  any  incumbrances  he  has  made,  notwith- vent> 
standing  their  non-registration  (3). 

It   has  been   held   that,  although  as  a  general  Assignee 

.  .  ,     of  mort- 

prmciple  an  assignee  of  a  mortgage  is  entitled  to  gage. 
be  classed  as  a  purchaser,  yet  that  he  is  but  an 
assignee  of  a  chose  in  action  (4).     If  he  acquires 
title  by  purchase  from  a  trustee  he  takes  subject 
to  all  the  equities  existing  between  the  trustee  and 
those   for   whom   he   holds    beneficially,  and   the 
assignee  is,  under  such  circumstances,  disentitled 
to    set   up  the  defence  of  a  purchaser  for  value 
without  notice  (5).     The  registered  owner  of  land 
having    mortgaged    it,    afterwards    conveyed    the 
property    absolutely    to    a    purchaser    for   value, 
who,    before    the   first    mortgage    was   registered, 
caused  his  deed  to  be  registered,  and  executed  a 
mortgage  to  the  vendor,  for  a  portion  of  the  pur- 
chase money.     Subsequently,  the  vendor  assigned 
this  mortgage  from  the  purchaser  to  another  per- 
son for  value,  without  notice  of  the  prior  mortgage. 
It  was  held,  that  the  vendee's  mortgage,  in  the 

(1)  Hodgen  v.  Guttery,  58  111.,  43.     See  Collver  v.  Shaw    19 
Gr.,  599. 

(2)  Parloo  v.  Agricultural  Ins.  Co.,  3  Pug.  476.      See  Daws  v 
Anlerson,  6  Bank.  Reg.  (N.Y.),  115. 

(3)  Jones  v.  Gibbon,  9  Ves.,  407. 

(4)  Fisher  on  Mtges.,  696 :  Cockell  v.  Taylor,  15  Beav.,  103. 

(5)  Moore  v.  Jervis,  2  Coil.,  60  ;  Ryckman  v.  Canada  Life  Ass 
C  J.,  17  Gr.  550,  but  see  Rev.  Stat.  (Out.)  c.  95,  s.  8. 
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hands  of  the  assignee  thereof,  was  subject  to  the 
lien  or  charge  of  the  vendor's  mortgagee  (1).  In 
this  case,  had  the  purchaser  executed  the  mort- 
gage for  the  balance  of  purchase  money  in  favour 
of  a  person  other  tban  the  vendor,  and  such  mort- 
gage had  been  registered  by  the  mortgagee,  the 
latter  could  have  retained  priority  over  the  first 
mortgage,  and  his  assignees  would  have  been  en- 
titled to  the  benefit  of  his  position;  But,  as  in  the 
case  cited,  the  mortgage  from  the  purchaser  to  his 
vendor,  (the  latter  being  affected  with  the  trust  in 
favour  of  the  prior  mortgagee),  could  not  have 
retained  priority  as  against  such  first  mortgage  ; 
nor  by  transferring  the  mortgage  could  he  place 
his  assignee  in  any  better  position  than  himself. 

Mortgage       In   the   United   States   a  distinction   has  been 
founded     Jrawn  between  the  case  of  a  mortgage  founded 

on  a  past  .   .  ,1      j.-  e    -L 

oonsidera-  upon  a  consideration  arising  at  the  time  ol 
tion-  execution,  and  that  of  a  mortgage  founded  upon  a 
past  or  antecedent  consideration,  such  as  if  made 
to  secure  a  prior  debt;  the  mortgagee  under  a  mort- 
gage arising  within  the  latter  class  not  being 
regarded,  in  their  Courts,  as  a  purchaser  for  valu- 
able consideration,  to  entitle  him  to  protection 
against  prior  equities,  of  which  he  may  have  had 
no  notice  when  the  mortgage  to  him  was  execut- 
ed (2). 

Purchaser      A  person  who  has  not  the  legal  estate  cannot  be 
must  have  esteemed  a  purchaser  within  this  Act.    In  such  a 
eJtate?*1    case  it  becomes  a  mere  question  between  equi- 
ties (8).     It  has  been  held  that  a  party  claiming 

(1)  Smart  v.  McEwan,  18  Gr.,  623,  following  Kyckman  v.  Can, 
Life  Ass.  Co.  supra. 

(siwrgTe^S^Sngton.igGr.,  518;  see  Phillips  v.  Phillips, 
8  Jur.  N.  S.,  145. 
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under  a  quit  claim  deed  is  not,  in  general,  protec- 
ted as  a  purchaser  for  value  without  notice  (1). 

The   purchase  must   have   been  made  in  good  Made 
faith,  otherwise  the   person  so  purchasing  is  not  faith. 
a  "purchaser"  within  this  section.     "  Except  in 
the  case  oi   an  honest,    bona  fide  purchaser,    the 
defence  of  a  purchase  for  value  is  not  valid,  either 
under  the  Registry  Laws  or  otherwise ;  and  the 
further  question  of  notice  of  the  particular  claim- 
ant's title  does  not  arise  "  (2). 

The  Registry  Act  protects  lionest  purchasers, Ac* does 
but  repudiates  those  whose  purchases  are  specu-  tect  specu- 
lative (3).      Only  an  instrument  above  exception Balers1" 
and  untainted  with  fraud  will  retain  priority  by 
registration  (4).     It  is  essential,  in  order  to  entitle 
a  purchaser  to  retain  priority,  that  he  should  have 
given  value  in  good  faith  (5). 

IV.  What  is  deemed  a  valuable  consideration  : — 

The  statute  operates  only  in  favour  of  purchas-  Good  and 

J  valuable 

ers  who  have  given  valuable  consideration.     Con-  considera- 
sideration  may  be  either  good  or  valuable.     Good**011' 
consideration  has  been  denned  to  be  "  such  as  that  considera- 
of  blood,  or  of  natural  love  and  affection — being tlon' 
founded  on  motives  of  generosity,  prudence  and 
natural  duty  "  (6).     A  valuable  consideration  con-  "  Valu- 

•    ,        e  .  i  r  •         able"  con- 

sists  ot  money,  marriage,  woric  performed,  services  sideration. 
rendered,  forbearance  of  legal  and  equitable  rights 
or  any  other  thing  that  bears  a  known  or  relative 
value. 

The   adequacy  of  consideration  is  immaterial,  Adequacy 
.„  ,J  'of  legality, 

and  will  not  be  enquired  into  either  at  law  or  in 

(1)  Goff  v.  Lister,  14  Gr.,  451. 

(2)  McLennan  v.  McDonald,  18  Gr.,  p.  510,  per  Mowat,  V.  C. 
.  (3)  Kiee-v.  O'Connor,  12  Ir.,Chy.,  424. 

(4)  Underwood  v.  Lord  Courtown,  3  Sch.  &  Lef .,  41, 
5)  W.  &T.  L.  C.,  37. 
(6)  2.  Blackstone  Com.,  397. 
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equity,  but  inadequacy  of  consideration  may  be  a 

badge  of  fraud. 

Taluable  It  need  hardly  be  observed  tbat  the  considera- 
tion neces- tion  must  be  lawful.  Consideration,  illegal  either 
taryto  re-at  common  law  or  by  statute 'practically  amounts 

4am  pri-  *       .  *r  J 

ority  of     to  absence  of  consideration  (1). 

lion.  V.  Upon  what  consideration  the  registered  in- 

strument must  be  founded  : — 

It  is  essential  that  there  should  be  a  valuable 
consideration  to  support  a  prior  registered  deed  as 
against  a  subsequent  purchaser  for  value.  As 
against  a  subsequent  purchaser  for  value  a  volun- 
tary conveyance  is  void,  and  this  objection  may  be 
taken  advantage  of  in  any  proceedings  that  may 
be  adopted  by,  or  had  against,  such  purchaber  (2). 
A  conveyance  by  the  heir  at  law  for  a  nominal 
consideration,  although  registered  prior  to  the 
will  of  his  ancestor,  does  not  operate  to  cut  out 
the  will,  a  valuable  consideration  being  required 
to  have  that  effect  (8). 

In  1855  a  father  executed  an  agreement,  under 
seal,  covenanting  to  convey  to  bis  son  James,  one- 
half  of  the  east  half  of  a  certain  lot;  it  being 
agreed  that  James  should  till  the  farm  as  usual, 
and  account  to  his  father  for  a  certain  portion  of 
the  produce.  In  1863  the  father  conveyed  the 
whole  lot  to  two  other  sons,  for  an  expressed  con- 
sideration of  five  hundred  pounds.  This  deed  was 
registered  before  the  agreement ;  the  vendee  of 
the  two  sons  brought  ejectment  against  the  widow 
and  the  devisee  of  James.  The  jury  having  found 
that  the  deed  of  1863  was  voluntary,  and  the 
plaintiff  not  having  shewn  that  he  had  paid  any 

(1)  See  Watts  v.  Mitchell,  26  Or.,  570  and  cases  cited  therein. 

(2)  See  Heap  v.  Crawford,  10  Gr.,  442. 

(3)  Wilkinson  v.  Cocklin,  10  U.  C.  P.,  211. 
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valuable  consideration  for  the  conveyance  to  him- 
self, it  was  held,  that  the  prior  registry  of  the  deed 
of  1863  could  have  no  effect  upon  the  agreement 
of  1855,  the  Registry  Laws  requiring  considera- 
tion to  support  priority  of  registration  (1). 

Where  a  mortgage,  being  voluntary,  was  void  i 


under  the  Act  27  Eliz.,  cap.  4,  as  against  a  stibse-  m«;"ts 
•quent  conveyance  founded  upon  valuable  consid-  against 
•eration,  it  was  held  that  the  registration  of  such  8ubse- 

quent  con- 

rnortgage  prior  to  such  conveyance  could  not  alter  veyance 
or  affect  the  character  of  such  mortgage  or  render  considera- 
it    valid    (2).     In    this    case   the   mortgagee   hadtion- 
.assigned  the  mortgage  to  one  S.,  who  neglected  to 
register  the  assignment  until  after  the  execution 
And  registry  of  the  conveyance  ;  the  assignment 
was  deemed  void  under  the  Registry  Act  as  against 
the  conveyance. 

Where  a  conveyance  of  the  wife's  land  was  made  How  'ar 
to  the  husband  after  marriage,  in  pursuance  of  a 
parol  contract  alleged  to  have  been  entered  into 
prior  to  the  marriage,  it  was  held,  that  the  husband 
was  not  a  purchaser  for  valuable  consideration  of 
such  land  (3). 

If  the  prior  registered  instrument  be  voluntary, 
or  founded  upon  good  consideration  alone,  although 
good  inter  paries  and  volunteers  under  them, 
it  will  be  Toid  as  against  a  subsequent  purchaser 
for  value  to  the  extent  necessary  to  give  effect  to 
the  subsequent  conveyance  (4). 

A  deed   voluntary  in  itself  can  however  become  Voluntary 
valid  through  consideration  arising  subsequent  to 
its  execution  ;   such  as  upon  a  sale  by  the  grantee  s°od 

(1)  Leech  v.  Leech  «t  a/.,  24  U.  C.  B.,  321. 

(2)  Miller  v.  McGill,  24  U.  C.  R.,  597. 

(3)  McCarthy  v.  Arbuckle,  29  U.  C.  P.,  529. 

(4)  (Jroker  v.  Martin,  1  Bligh.  N.  B.,  573  ;  Bill  v.  Cureton,  2  M. 
A  K.,  503  ;  Doe  v.  Busham,  17  Q.  B.,  7'23. 
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original     thereunder  to  a  purchaser  for  value,  or  by  a  mar- 

eonsidera-     .  r  J 

tion.         ntige  settlement  being  contracted  upon  the  faith 

of  such  deed.  In  other  words,  voluntary  convey- 
ances being  only  voidable  in  their  creation,  may, 
from  the  fact  of  valuable  consideration  subse- 
quently arising,  be  converted  into  deeds  founded 
upon  valuable  consideration.  If  A.  conveys  to  B., 
by  voluntary  deed,  and  B.  conveys  to  C.  for  value 
without  notice,  C.  will,  upon  registering  his  deed, 
hold  priority  against  a  subsequent  purchaser  for 
value  from  A.,  who  registers  after  the  registry  of 
C.'s  deed  (1).  The  defect  in  the  conveyance  from 
A.  toB.,  arising  from  the  want  of  consideration,  is- 
remedied  in  the  deed  from  B.  to  C.  The  latter,, 
therefore,  in  virtue  of  the  consideration  moving 
from  him  to  B.  may  be  held  to  be  constructively 
in  a  similar  position  as  if  he  had  primarily  given 
value  to  A.  (2),  or  as  if  A.'s  deed  to  B.  had  been 
founded  upon  valuable  consideration  ab  initio  (3). 
As  between  the  parties  to  a  voluntary  deed,  and 
those  claiming  under  them  as  volunteers,  however,, 
the  change  resulting  from  a  valuable  consideration 
paid  subsequent  to  the  execution  thereof,  only 
takes  effect  from  the  time  such  after-consideration 
arises. 

Prior  reg-      Although  the  registration  of  a  voluntary  deed, 
istration    C0nfers   no  priority  upon  the  grantee   and  those 

of  volun- 
tary deed  claiming  under  him  as  volunteers  (4),  his  assignee 

"rantee^s  for  value  is,  nevertheless,  entitled  to  any  priority 

assignees   arising  out  of  such  registration.     A.,  conveyed  to- 

B.,  who  neglected  to  register  his  deed.     A.  subse- 

(1)  Johnson  v.  Legard,  Turn.  &  R.,  281 ;  Prodgers v.  Langham, 
Sid.  133  ;  confd  George  v.  Milbank,  9  Yes.,  193  ;  Story,  s.  381 . 

(2)  Danberry  v.  Cockburn,  1  Mer.,626,  per  Sir  Win.  Grant;  see- 
Morewood  v.  South  Yorks.  Co.,  3  H.  &  M.,  748  ;  Low  v.  McGillr 
10  L.  T.  (N.  S.),  495. 

(3)  In  re  Flood's  Estate,  13  Ir.  Ch.  B.,  312. 

(4)  Ib. 
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quently  conveyed  without  consideration  to  C.,  who 
registered  and  conveyed  to  D.,  for  valuable  consid- 
eration ;  D.  also  registered.  It  was  held  that  D., 
having  given  valuable  consideration  to  C.,  the 
mere  fact  that  C.  had  not  given  value  to  A.,  would 
not  defeat  the  priority  obtained  by  DM  in  register- 
ing, as  against  B.'s  unregistered  deed  (1). 

A  purchaser  for  valuable  consideration  with  Notice  of 
notice  of  a  prior  voluntary  settlement  will  not  be  voluntary 
postponed  or  otherwise  affected  by  such  notice  (2). deed- 

Where  a  conveyance  expressed  to  be  for  vain- 
able  consideration  is  in  reality  voluntary,  it  forms 
a  cloud  upon  the  title,  and  the  Court  will  decree  its 
removal  (3). 

But  where  the  instrument  is  void  upon  the  face  Removal 
of  it,  and  therefore  cannot  be  said  to  be  a  cloud  tary  ^'^ 
upon  the  title,  the  Court  will  not  interfere  (4) ;  as  fr.om  Re- 
this  objection  will  avail  a  purchaser  for  value  in  Books, 
any  proceedings  adopted  either  by  or  against  him, 
such  a  deed  being  void  as  against  him  (5).     If  it 
be  clearly  shown,  however,  that  the  voluntary  deed 
was   prepared,    executed    and   registered,  for  the 
express  purpose  of  a  fraud  upon  the  plaintiff,  its 
removal  will  be  decreed  (6). 

The   consideration    must   not   be  tainted    with  Free  from 
fralid.     A  conveyance  is  fraudulent  and  void   wfraud- 
toto  as  against  a  subsequent  purchaser  for  value,  if 
the  consideration    for  which  such  conveyance  is 
executed  is  founded  partly  upon  a  just  debt,  and 
partly   upon    a    sum    not    due   but   fraudulently 
inserted.     A  person  in  embarrassed  circumstances 

(1)  Doe  a.  Matlock  v.  Disher,  4  U.  C.  R.,  14. 

(2)  Buckle  v.  Mitchell.  18  Vea.,  106. 

(3)  Ross  v.   Harvey,    3  Gr.,  649.      See  McDonald  v.  Georgian 
Bay  Lumber  Co  ,  24  Gr.,  356.   Lovelace  v.  Harrington,  27  Gr.,  178. 

(4)  Hurd  v.  Billinton,  6  Gr.,  145. 

(5)  Buchanan  v.  Campbell,  14  Gr.,  163. 

(6)  Ib.  Boss  v.  Harvey,  tupra.  See  Oxley  v.  Lee,  1  L.  B.  Eq.,  164. 


'-224  REGISTERING    OB    OMITTING    TO    REGISTER.      [~CHAP.  x' 

L     §74. 

nnade  a  deed  of  land  to  his  son  in  alleged  pur- 
suance of  a  prior  agreement,  but  he  remained 
in  possession  of  the  property,  retaining  the  deed 
in  his  own  hands  and  unregistered,  for  fifteen 
months.  There  being,  in  addition,  other  circum- 
stances against  the  good  faith  of  the  trans  iction, 
it  was  held,  that  the  deed  was  void  as  against  sub- 
sequent creditors,  the  prior  creditors  having  been 
paid  (1). 

Eights  at-     VI.  Who  are  entitled  to  take  advantage  of  pur- 

taehing  to    ,  . 

a  pur-       chase  for  value  :— 

value*  ^8   a    general    rule>    a    person    claiming    title 

enures  to  under   another   is   entitled  to   be   placed    in    the 
ferees.       latter's  position,  and  to  enjoy  the  benefits  attach- 
ing thereto. 

The  Registry  Acts  do  not  aftect  the  great  funda- 
mental principles  of  equity,  and  a  purchaser 
claiming  under  a  registered  deed,  is  left  open  to 
any  equity  which  a  prior  purchaser  or  incum- 
brancer  may  have  (2).  As  where  a  purchaser  for 
value,  without  notice  of  an  unregistered  iucum- 
brance  or  equity,  subsequently  sells  the  land,  but 
prior  to  such  sale  both  he  and  his  vendee  acquire 
notice  of  such  incumbrance  or  equity,  the  vendee 
will  take  and  hold  the  title  free  from  such  incum- 
brance or  equity  ;  as  the  sale  will  relate  back  to 
registration  of  the  deed  under  which  the  vendor 
claims,  and  the  vendee  is  entitled  to  be  placed  in 
the  vendor's  position  at  the  date  of  such  registra- 
tion. To  hold  the  contrary  would  have  the  effect 
of  destroying  the  objects  aimed  at,  and  benefits 
conferred  bv,  registration.  The  rule  in  equity  is 
never  to  permit  a  legal  right  to  be  disturbed  by 

(1)  Stevenson  v.  Franklin,  16  Gr.,  139. 

(2)  Chandos  v.  Brownlow,  2  Kidg.,  P.  C.,  428. 
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any  equity  subsequently  disclosed.  Where  a  per- 
son becomes  the  assignee  of  a  mortgage  for  value, 
without  notice,  and  subsequently  assigns,  his 
assignee,  though  taking  with  notice,  is  entitled  to 
the  benefit  of  the  first  assignee's  position  in  that 
respect  (1). 

The  prior  registration  of  a  mortgage  containing  Registra- 
a  power  of  sale  enables  the  mortgagee,  in  the  pro-  mortgage 
per  exercise  of  such  power,  to  sell  the  land  free  Wlth  P°W- 
from  the  claim  of  a  purchaser  from  the  mortgagor, 
prior  in  point  of  time  to  the  execution  of  the  mort- 
gage, but  who  neglected  to  register  his  conveyance 
before  the  mortgage  was  recorded  (2). 

VII.  The  evidence  of  purchase  for  value : — 

A  deed  per  se  imports  consideration  (3),  but  not  Deed  evi- 

.,  .  -L      / A\  dence  of 

necessarily  so  in  equity  (4).  oonsider- 

The  amount  of  consideration  expressed  in  a  deed  at 
is  not  invariably  the  true  criterion  of  its  adequacy, 
but  the  smallness  of  it  may  be  important  corrobo- 
rative  evidence   upon   a   question    of    fraudulent 
interest  (5). 

It  is  competent  to  shew  the  existence  of  other  Unex- 
consideration  than  that  expressed  in  the  deed,  in  consider- 
order  to  negative  fraud,  provided  that  the  evidence  ation  mfty 

of  the  unexpressed  further  consideration  is  not  in-  T. 

if  not  in- 
consistent with  the  deed  (6).  consist- 

cut 

The  production  of  the  subsequent  conveyance, 
reciting  that  a  valuable  consideration   had  been 

(1)  Per  Mowat,  V.C.,  Totten  v.  Douglass,  15  Gr..  at  p.  131. 

(2)  Daniels  v.  Davidson,  9  Gr.,  173. 

(3)  Plow.,  309. 

(4)  Kikeworth  v.  Manning,  15  D.  M.  &  G.,  188  per  Sir  J.  L. 
K.  Bruce. 

(5)  See  Goff  v.  Lister,  14  Gr.,  460  ;  Patulo  v.  Boyington,  4  U. 
C.  P.,  137  ;  Shauk  v.  Coulthard,  19  Gr.,  324. 

(6)  Bank  of  Toronto  v.  Eccles,  10  U.  C.  P.,  282,  and  the  cases 
referred  to  therein. 
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given,  is  not  evidence  of  such  consideration,  as 
against  a  stranger  to  such  conveyance  (1). 

Onus  of        A  party  who  claims,  under  a  subsequent  con- 
proof  lies  . 
on  party    veyance,  and  seeks  to  displace  a  prior  one  by  rea- 

8on  °^  *^e  ear^er  registration  of  the  conveyance 
under  which  he  claims,  must,  before  he  can  re- 
cover in  ejectment,  adduce  some  proof  that  he 
stands  in  the  position  of  a  purchaser  or  mortgagee 
for  valuable  consideration  (2);  the  onus  probandi 
in  this  respect  being  upon  the  party  claiming 
priority. 

A.  conveyed  to  B.'s'son,  then  a  minor,  by  deed 

not  registered,  and  subsequently  A.'s  heir-at-law 

conveyed  to  B.,  who  registered.     It  was  held  that 

B.  could  not  displace  his  son's  title  by  the  mere 

fact  that  he  had  registered  before  the  latter,  as  no 

evidence  of  B.'s  having  given  any  valuable  consid- 

Purchaser  eration  had  been  furnished  (3).     It  is  not  sufficient 

acquired  tna^   the   purchaser   shquld   have  given  valuable 

"without  consideration  to  entitle  him  to  the  protection  of 

notice."     this  Act.     He  must  be  a  purchaser  for  valuable 

consideration,  "without  actual  notice." 
General         ^he  general  principle  upon  which  notice  of  an 
on  which  unregistered  instrument  is  held  to  affect  the  party 
doctrme    }iavjng  sucn  notice  to  the  same  extent  as  if  the 

of  notice 

rests.        instrument  had  in  fact  been  duly  registered,  rests 

upon  the  ground  that  registration  is  merely  a  sub- 
stitute for  the  notoriety  formerly  attaching  to  cere- 
mony of  livery  of  seisin.  It'  the  notoriety  intended 
to  accompany  either  of  these  Acts  is  accomplished 
alinnde,  the  purposes  of  registration,  so  far  aa 
notice  is  concerned,  are  attained,  and  registration 
becomes  unnecessary.  Knowledge,  or  notice, 

(1)  Doe  d.  Cronk  et  al.  v.  Smith,  7  U.  C.  R.,  376. 

(2)  Ib.     See  McKenney  v.  Arner,  8  U.  C.  P.,  46. 

(3)  Doe  d.  Prince  v.  Girty,  9  U.  C.  R.,  41. 
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which  is  equivalent  to  knowledge,  may  therefore 
usurp  the  place  of  registration.  Being  aware  at 
the  time  of  purchase  that,  the  vendor  has  previous- 
ly sold  or  encumbered  his  interest  in  the  land  to 
a  third  person,  and  taking  advantage  of  the  latter's 
neglect  to  register  his  conveyance  or  security,  ren- 
ders such  purchaser  a  participant  in  the  fraud  of 
his  vendor,  and  therefore  particeps  criminis.  Such 
purchaser,moreover,  can  gain  no  priority  by  earlier 
registration,  as  the  object  and  effect  of  registering 
such  prior  deed  or  security  was,  as  we  have  seen, 
effected  at  the  time  the  purchaser  received  the  re- 
quisite information  through  other  channels  (1). 

The  intention  of  the  Act  is  to  protect  persons  intention 

i  •    i  -11,  L-  f  3    of  the  Act, 

who  acquire  interests  without  notice  of  any  ad- 
verse rights,  but  not  to  shelter  those  whose  con- 
sciences are  already  affected  by  notice  aliunde  (2). 

The  defence  of  a  purchaser  for  value  is  founded 
on  the  maxim,  that  where  there  is  equal  equity 
the  law  must  prevail ;  and,  so  far  from  having  an 
equal  equity,  a  party  has  no  equity  at  all  against 
the  true  owner,  if  he  buys  knowing,  or  correctly 
believing,  that  his  vendor  has  no  title  (3). 

Under  the  English  and  Irish  Acts,  which  con- Notice 
tain  language  similar  in  effect  to  our  own  Act,  it  English 
has,  with  one  exception,  always  been  decided  that  5;ncllyish 

.  .  Registry 

notice  of  a  prior  unregistered  instrument  defeated  Act. 
any  priority  gained  by  the  registration  of  a  subse- 
quent instrument  (4).     The  exception  referred  to 
occurred  in  the  case  of  Robinson  v.  Alsopp  (5), 
where  it  was  held  that  notice  of  a  prior  unregis. 

(1)  W.  &  T.,  L.  C.,  37. 

(2)  Lee  v.  Green,  20  Jnr.,  176. 

(3)  McLennan  v.  McDonald,  18  Gr.,  at  p.  508. 

(4)  Gosling's  case,  3  Sim,  301 ;    Agra  Bank  v.  Barry.  L.  R.,  7 
E.  &  I.  App.,  135  ;  Eyre  v.  McDowell,  9  H.  L.,  619. 

(5)  5  Barn.  &  Aid.,  142.    See  Turnstall  v.  Trappes,  3  Sim,  301. 
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tered  instrument  would  not  defeat  a  priority  ac- 
quired by  the  registry  of  a  subsequent  instrument. 
This  decision  has,  however,  never  been  followed, 
and  is  now  obsolete.  In  Blades  v.  Blades  (1), 
Lord  Chancellor  King  said  that  "  a  subsequent 
purchaser,  with  notice,  getting  his  own  purchase 
first  registered,  was  a  fraud,  and  the  Court  would 
never  suffer  any  Act  of  Parliament  made  to  pre- 
vent iraud  to  be  a  protection  to  fraud."  Although 
it  was  at  one  time  held  that  priority  of  registra- 
tion was  not  lost  through  notice  (2),  a  long  series 
of  decisions  in  our  own  Courts  has  determined  that 
the  Registry  Laws  were  never  intended  to  protect, 
and,  in  fact,  do  not  protect,  a  person  having  notice 
of  a  right  or  interest  which  he  seeks  to  defeat  (3). 
Under  The  Registry  Laws  of  the  several  of  tne  United 

Registry0  States  of  America  do  not  allow  notice  to  interfere 
Laws.        with  the  priority  conferred  by  registration. 
In  France.      It  is  a  settled  doctrine  in  France  that  the  most 
direct  and  actual  notice  will  not  supply  the  want 
of  registration,  so  that  a  witness,  or  even  a  party 
to   a   prior   unregistered  instrument,  is  not  pre- 
cluded  from   acquiring    the    property    comprised 
therein  by  a  subsequent  conveyance  from  the  same 
grantor,  and,  by  registering  first,  acquire  priority. 
Notice  is  either  actual  and  positive,  or  construc- 
tive and  implied. 

Actual  and  positive  knowledge  is  that  notice  of 
the  fact  which  is  brought  home  directly  to  the 
party.  Constructive  notice,  in  its  nature,  is  said 
to  be  "  evidence  of  notice,  the  presumption  of 

(1)  1  Eq.  Ca.  App.,  358,  pi.  12.     See  Lawless  v.  Kenny,   1  H. 
&  B.,  377. 

(2)  Doe  d.  Pell  v.  Mitchener,  Dra.  471. 

(3)  McMaster  v.  Phipps,  5  Gr.,  253  ;  Forrester  v.  Campbell,  17 
Gr.,  379 ;  Wigle  v.  Setteriugton,  19  Gr.,   512 ;  Severn  v.  McLel- 
lan,  19  Gr.,  220. 


*'  Actual 
notice.'1 
•'  Con- 
structive 
notice.'' 
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which  is  so  violent  that  the  Court  will  not  allow 

even  of  its  being  controverted  (1).     Constructive  Constrnc- 

.    v  tive  notice 

notice  has  been  held  to  apply  in  two  cases ;  First,  held  to 
where  the  party  had  actual  notice  that  the  land  ^P1^' 
was  encumbered  or  charged,  and  he  was  therefore 
held  to  have  had  implied  knowledge  of  facts  and 
instruments,  to  a  direct  knowledge  of  which  he 
would  have  been  led  by  an  enquiry  after  such 
charge  or  incumbrance ;  Second,  where  the  party 
purposely  abstained  from  making  any  enquiry  in 
order  to  avoid  knowledge.  The  former  class  rest 
upon  the  proposition  that  the  party  had  actual 
notice  of  the  relation  of  the  facts  or  instruments 
affer-tina;  the  land,  and  the  latter  upon  the  ground 
that  the  party  evinced  a  purpose  clearly  demon- 
strating his  suspicions  of  the  truth,  and  a  fraudu- 
lent determination  not  to  learn  it  (2).  But  in  the 
absence  of  actual  notice,  and  of  a  fraudulent  inten- 
terition  in  turning  away  from  a  knowledge  of  the 
facts  which  the  res  cjestte  would  suggest  to  a  pru- 
dent mind  ;  if  mere  want  of  caution,  as  distin- 
guished from  wilful  blindness,  was  all  that  can  be 
imputed,  the  doctrine  of  constructive  notice  did 
not  apply  ;  and  circumstances  which  might  amount 
to  a  notice  sufficient  to  put  a  party  upon  enquiry, 
will  not  necessarily  prevail  over  a  registered  title, 
although  it  might  be  a  sufficient  notice  in  other 
cases  (3). 

Constructive  notice  was  not,  prior  to  the  Eegis-  Prior  to 
try  Act  of  1865,  deemed  sufficient  to  displace  the 


prior  registration  of  a  deed,  executed  in  good  faith,  construc- 
tive notice 

(1)  Plumb  v.  Fluitt,  2  Anst.,  438;  Kennedy  T.  Green,  3  M.  & 
K.,  719. 

(2)  Jones  v.  Smith,  7  Hare,  43.     See  Ratclifl  T.  Barnard,  L. 
R.,  6  Chy,  652  ;  Wlutbread  v.  Gordon,  1  Y.  &  C.  Ex.,  32. 

(3)  Sodenv.  Stevens,  1  Gr  ,  346;  Wyatt  v.  Barwell,  19  Ves.. 
439 ;  Ferrass  T.  McDonald,  5  Gr.,  310. 
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not  siiffi-  an<j  founded  upon  value  (1).  But  where  an  un- 
dispiace  registered  interest  of  a  date  antecedent  to  that 
pnordeed.  ^c^  wag  n()j.  foun(je(j  Upon  an  instrument  which 

tive        "  was    then    capable    of  registration,    constructive 
notice.      notice  of  such  interest  was  held  sufficient  to  enable 
it  to  prevail  over  a  subsequent  registered  instru- 
ment (2). 

Under  the      In  England,  constructive  notice  of  an  unregis- 
amf  Irish  tered  deed  is  as  effectual  as  actual  notice,  but  in 
Acts.         Ireland  that  rule  is  somewhat  modified  (3). 
Notsuffi-       In  this  Province,  constructive  notice  is  insuffi- 
thfcVrov-0*611*  to  PostP°ne  a  Pri°r   registration,    "actual" 
inceto      notice  alone  having  that  effect  (4). 
prior  reg-       The  'Kords    "  without  actual   notice"    did    not 
istered       appear  in  the  corresponding  sections  of  the  Regis- 
try Act  of   1868,    or   prior  Registry  Acts,   being 
added  by  the  Statute  86  Vic.,  cap.  17,  sec.  7. 
Definition      "Actual"  notice  has  been   said  to  be  "  satisfac- 
ai"  notice  ^orv  Pro°f  "  that  the  person  who  registers  the  sub- 
sequent deed  must  have  known  exactly  the  situa- 
tion of  the  persons  having  the  prior   deed,    and 
knowing  that, 0 registered  in  order  to  defraud  them 
of  that  title  he  knew  at  the  time  was  in  them  (5). 
"Actual"       It  has  been  held  in  a  case  arising  under  the  Irish 
de/lrish1"  Act,  that  in  order  to  affect  the  priority  of  a  regie- 
Beg,  Act.  tered  over  an  unregistered  deed  by  reason  of  fraud 
in  the  grantor  of  the  former  deed,  actual  notice  of 

(1)  Ferrass  v.  McDonald,  supra ;  Baldwin  v.  Duigman,  6  Gr., 
at  page  598 ;  Graham  v.  Chalmers,  7  Gr.,  597  ;  S.  C.,  9  Gr.,  231; 
McCrumm  v.  Crawford,  9  Gr.,  337 ;  Moore  v.  Bank  of  B.  N.  A., 
15  Gr.,  308;  Soden  v.  Stevens,  supra  ;  Hollywood  v.  Waters,  6 
Gr.,  329. 

(2)  Moore  v.  Bank  of  B.  N.  A.,  supra,  308. 

(3)  Wormald  v.  Maitland,  35  L.  J    Chy.,  69;  Whitbread  v. 
Jordan,  supra ;  Nixon  v.  Hamilton,  1  Ir.  C.  B.,  57  ;  Tn  re  Allan's 
estate,  Ir.  B.  1  Eq.,  445. 

(4)  Foster  T.  Beall,  15  Gr..  244.     See   Henderson  v.  Graves,  2 
E.  &A..9. 

(5)  Jollandv.  Stainbridge,  3  Ves.,  478.      See  Irons  v.  Kidwell, 
1  Yes.,  Sr.  69  ;  Wyatt  v.  Barwell,  19  Ves.,  439. 
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the  fraud  must  be  fixed  upon  the  grantee  under 
such  former  deed  (1). 

"  Actual "  notice  means  actual  notice  of  the 
title  of  the  adverse  claimant  (2). 

Registration  is  "  actual  "  notice  (3),  and  under 
Con.  Stat.  (U.  C.),  cap.  89,  is  notice  of  all  regis-  ticTof n( 
tered   instruments,  whether   registered   before  ortitle- 
since   the    Act    13-14   Vic.,    cap.    63,   which  first 
enacted     that     registration     should     operate    as 
notice  (4).     Registration  has  been  held  in  England 
and  Ireland  not  to  amount  to  notice  (5). 

It  has  been  decided  that  registration  is  not 
notice  under  the  Registry  Act  of  Nova  Scotia  (6). 
The  principle  upon  which  registration  amounts  to 
"  actual  notice  "  does  not,  however,  apply  in  the 
case  of  one  parting  with  an  interest  in  land  (7). 

•'  Actual "    notice   does   not    necessarily    mean 
notification.     It  may  be  inferred  from  a  person's  May  be  in- 
admissions  or  recitals  in  a  deed  (8). 

Possession  does  not  amount  to  "actual"  notice, Posses- 
being  constructive  only.     In  the  case  of  an  un- 81,on  M*  m" 

0  *  structive 

registered  interest  of  a  date  prior  tp  the  Registry  notice 

Act  of  1865,  not  founded  upon  an  instrument  capa- 01  y*  - 
ble  of  registration, (constructive  notice  being  deemed 
sufficient  notice  of  such  interest  against  a  subse- 
quent registered  conveyance),  it  was  held  that  posr 
session  of  the  property  by  the  party  claiming  such 

(1)  Agra  Bank  v.   Barry,    L.  B.  6    Ir.    Eq.,  128,    144;  In  re 
Allen's  estate  supra ;  Wormald  v.  Maitland,  85,  L.  J.  Chy.,  69. 

(2)  Roe  v.  Braden,  24  Gr.,  589. 

(3)  Bell  v.  Walker,  20  Gr.,  558  ;  Dunlop  v.  Township  of  York, 

16  Gr.,  216.     See  Meiizies  v.  Kennedy,  23  Gr.,  360. 

(4)  Vance  v.Cumruings,  13  Gr.,25.  See  Kay  v.  Wilson,  24  Gr.,  212. 

(5)  Bushell  Y.  Bushell,  Sch.  &  L.,  90 ;  Latouche  Y.  Dunsany, 
Ib.,137  ;  Drew  v.  Lord  Norbury,  9,  Ir.  Eq.,  171 ;  Hine  Y.  Dodd,  2 
Atk.,  275,  171,  W.  &  T.,  L.  C. ,  39. 

(6)  Doe  d.  Hubbard  v.  Power,  1  Allen,  271. 

(71  Trust  &  Loan  Co.  v.  Shaw,  16  Gr.,  446  .  Beck  Y.  Moffatt, 

17  Gr.,  601. 

(8)  W.  &  T.,  L.  C.,  39. 
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unregistered  interest  was  sufficient  constructive 
notice  for  that  purpose  (1).  It  was  always  held 
that  possession  could  not  amount  to  notice,  when 
the  claim  was  founded  upon  an  instrument  capable 
of  registration  (2). 

Waters  v.  In  Waters  v.  Shade  (3)  it  was  held  that  pos- 
session of  land  under  a  prior  unregistered  deed 
of  the  grantor,  is  not  notice  of  such  prior  deed 
to  a  subsequent  registered  vendee  ;  and  that  as 
such  possession  is  consequent  upon  the  prior  sale 
and  conveyance,  and  is  grounded  thereon,  the 
Kegistry  Act,  in  avoiding  the  prior  deed  for  want  of 
registration,  avoids  also  the  possession  held  under 
it.  It  was  laid  down  in  this  case  that  a  purchaser 
is  not  required  either  at  law,  or  in  equity,  to  visit 
the  lands  to  ascertain  who  is  in  possession.  The 
assurance  of  the  person  conveying  the  land,  and 
who  appears  from  the  books  in  the  Registry  Office, 
to  be  owner  and  in  possession,  is  sufficient  to  entitle 
the  purchaser,  upon  paying  his  money,  and  receiv- 
ing his  conveyance  on  the  faith  of  such  assurance, 
to  be  protected  against  any  person  who  is  actually 
in  possession  under  another  deed,  but  who  has 
neglected  to  register  it  (4). 

Posses-  Possession,  being  constructive  notice  only,  can- 
notDCre-^  no*  Preva^  against  a  registered  title  (5).  Posses- 
vail  sion  has  been  held  in  England  to  amount  to 
registered  notice  (6).  Possession  by  a  tenant  of  part  of  the 
title.  estate  has  been  held  to  be  notice  to  a  purchaser  of  the 
actual  interest  he  may  have  either  as  tenant  simply, 

(1)  Moore  v.  Bank  B.  N.  A.,  15  Gr.,  308. 

(2)  Ib. 

(3)  2  Gr.,  457. 

(4)  See  Cocbrane  v  Johnson,  14  Gr.,  177. 

(5)  Ib.    Ferrass    v      McDonald,     5    Gr.,    310 ;     McCrumm   v. 
Crawford,  9  Gr.,  340 ;  but  see  Grey  v.  Coucher.  15  Gr.,  419. 

(6)  Holmes  v.  Penny,  8  P.  M.  &  G.,  572.      See  W.  &  T.,  L.  C., 
pt  39_Barnhard  v.  Greenshields,  9  Moore  P.  C.,  18. 
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or  with  right  to  purchase  under  an  agreement  to  To  hol4 

.  .    possession 

that  effect  (1).     It  has  been  said  it  would  niateri-as  actual 


ally  impair  the  security  which  men  generally 
repose  in  a  public  Register,  and  greatly  infringe  emte  in- 
upon  the  beneficient  policy  of  the  Registry  laws,  Jur 
to  charge  the  public  with  notice  of  any  estate  a 
party  in  possession  might  acquire.  Possession 
should  not,  and,  in  fact,  does  not  tend  in  such  cases 
to  put  men  upon  enquiry.  If  a  tenant  in  posses- 
.sion  under  a  lease  for  a  term  of  years  were  to 
purchase  or  otherwise  acquire  the  reversion 
expectant  upon  the  determination  of  the  lease,  and 
were  to  obtain  a  conveyance  of  such  reversion  and 
neglect  to  register  such  conveyance  prior  to  the 
registration  of  a  subsequent  conveyance  of  the 
reversion  executed  by  the  lessor  to  a  purchaser, 
for  value  without  actual  notice,  the  latter  would 
not  be  deemed  affected  with  notice  of  the  lessor's 
fraud  by  the  fact  of  the  tenant  being  in  possession 

(2). 

In   Grey   v.    Ball    (3),    Spragge    V.    C.,    says,  Grey  v. 
"But   it    has    already   been   held    in   this    Court  BaUl 
that    possession    per   se   is    not    notice    to    affect 
a  registered  title  ;  and  I  apprehend  it  would  not 
be  that  "  actual  notice  "  required  by  each  of  these 
Acts  in  order  to  affect  priority  of  registration,  as 
against  a  prior  instrument  :   what  is  required  in 
such  a  case  is  "  actual  notice  of  the  prior  instru- 
ment."    *     *     *     *     It    would   be   an  anomaly, 
looking  at  the  way  in  which  equitable  interests  are 

(1)  Daniels  v.  Davidson,  16  Ves.,  249  ;  Powell  v.  Dillon,  2  Ball 
&  B.,  416;  but  see  as  to    the  contrary  Popham  v.    Baldwin,  2 
Jones,  320  ;  Wallace  v.  Lord  Douegall,  1  Dr.  &  Wai.,  462  ;  Clark 
v.  Armstrong,  10  Ir.  Ch.,  263  ;  Forbes  v.  Deniston,  4  Bro.  P.  C., 
189  ;  Ityall  v.  O'Brien,  1  H.  &  B.,  718  ;  Crofton  v.  Orrasby,  2  Sch. 

.AL.,586. 

(2)  See  Lowther  v.  Carlton,  2  Atk.,  139. 

(3)  23  Gr.,  at  page  393  ;  affg.  Bell  v.  Walker,  20  Gr  ,  558. 

16 
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dealt  with  by  these  Acts,  to  hold  possession  by  the 
person  having  such  interest  per  se  notice  against 
a  registered  title,  when  possession  by  a  person 
having  a  '  prior  instrument '  would  not  be  notice.'' 
In  this  case  the  facts  were  that  the  plaintiff's 
brother  bought  certain  lands  for  the  plaintiff,  and 
placed  her  in  possession  thereof,  but  afterwards 
obtaining  the  patent  in  his  own  name,  he  procured 
incumbrances  to  be  created  thereon  which  were 
duly  registered.  The  Court  held  that  the  equitable 
title  of  the  plaintiff  could  not  prevail  against  the 
title  of  the  incumbraucers,  possession  not  being 
such  notice  of  title  as  will  affect  the  right  of  a 
person  claiming  under  a  registered  conveyance. 

Cooley  vs1  The  doctrine  enunciated  in  the  case  last  cited 
Smith.  wag  apprOved  of  and  followed  in  Cooley  et  al.  v. 
Smith  (1),  which  decided  that  knowledge  of  the 
possession  by  the  defendant  who  claimed  to  have 
equitable  interest  was  not  sufficient  to  affect  the 
registered  title,  and  that  the  plaintiffs  claiming 
under  such  registered  title,  had  a  right  to  recover. 

The  mere  fact  that  an  adverse  claimant  is  in 
actual  possession  of  the  land  is  not  sufficient 
notice,  nor  will  it  be  "  actual  "  notice  even  if  the 
grantee  is  aware  of  the  fact  that  a  person  other 
than  his  grantor  is  in  possession  (2).  Nor  is  pos- 
session by  an  adverse  claimant  notice  of  his 
interest  to  a  person  parting  with  the  estate  (3). 

Posses-  A  parol  agreement  having  been  made  between 
S1arolUnder  tne  vendor  and  a  tenant  in  possession,  unknown 
agreement  t0  the  vendee  under  a  registered  deed,  the  posses- 
notice0  sion  of  the  tenant  was  held  not  to  amount  to  clear 

(1)  40  U.  C.  R  ,  543. 

(?)  Roe  v.  liraden,  24  Gr.,  589. 

(3)  Beck  v.  Moffatt,  17  Gr.,  601. 
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notice   of    such    agreement    so   as  to   affect   the  y"d^r.th.e 

Irish  Act. 

vendee  (1). 

Whatever  doubt  might  have  been  expressed  asRe£-Act 

a         f  •  r  •  ,.  of  1868^ 

to  the  effect  of  possession  so  far  as  the  same  might  moved  all 


operate  as  notice,  such  doubt  was  removed  by  the 
Registry  Act  of  1868.  Where  a  father  and  son  by  posses- 
resided  together  upon  certain  land  which  belonged  sl< 
to  the  former,  and  continued  to  do  so  after  a  con- 
veyance thereof  had  been  executed  by  the  father 
to  the  son,  which  conve3rance  was  not  registered  ; 
it  was  held,  that  the  son's  remaining  in  possession, 
after  the  execution  of  the  deed  from  the  father,  did 
not  affect  a  subsequent  registered  purchaser 
from  the  father,  without  notice  of  the  con- 
veyance to  the  son  (2).  In  his  judgment 
Vankoughnet  C.,  after  referring  to  the  sixty-eighth 
section  of  the  Registry  Act  of  1868  (3)  said  "the 
mere  fact  of  possession  by  a  claimant  is  not  such 
(actual)  notice,  in  my  opinion,  as  the  Legislature 
meant  ;  and  I  think  we  must  not  fritter  away  their 
meaning  by  mere  subtleties  of  construction  or 
doctrine.  The  notice  must  be  express  and  direct, 
and  not  arising  out  of  circumstances  or  facts 
merely,  which  should  put  a  party  upon  enquiry. 
I  am  of  opinion,  therefore,  that  there  is  no  such 
notice  shewn  as  could  affect  the  defendant,  the 
title  being  a  registered  one,  and  the  transaction 
having  taken  place  since  the  passing  of  the  Act." 

In  Harty  v.  Appleby  (4)  it  was  laid  down  as  a  Settled 
settled  doctrine  that  in  this  Province  possession  is  doctrine 

A  that  pos- 

lot  notice  as  agamst  a  registered  title.  session  is 

The  effect  of  acquisition  of  actual  notice  is  t0notnotir 

Effect  of 

(1)  Rice  v.  O'Connor,  11  Ir.  Ch.  Rep.,  510. 
('2)  Sherhoneau  v.  Jeffs.,  15  Gr.,  574;  see  Elsey  v.  Lutvens 
8  Hare,  159. 

(vi)   Similar  to  sec.  81  post. 
(4)  19  Gr.,  205. 
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acquiring  (jefea(;  any  priority  by  registration  which,  but  for 
that  notice  would  prevail,  and  to  place  the  party 
having  notice  in  the  same  position  as  if  the  insru- 
ment  of  which  he  has  notice  is  actually  registered. 
The  plaintiff  sold  to  E.  and  took  back  a  mort- 
gage, which,  however,  he  omitted  to  register. 
Subsequently  E.  conveyed  to  defendant,  who  regis- 
tered his  deed  before  the  registration  of  the  mort- 
gage. In  an  action  of  ejectment  brought  by  the 
plaintiff  upon  his  mortgage,  the  defendant  closed 
his  case  without  having  put  in  and  proved  the 
plaintiff's  deed  from  E.  The  learned  judge  at  the 
trial  would  not  permit  the  defence  to  be  re-opened 
for  that  purpose,  and  as  it  appeared  that  the 
defendant  was  aware  of  the  existence  of  the 
plaintiff's  mortgage  when  ho  purchased  from 
E.,  and  was  therefore  setting  up  a  dishonest 
defence,  the  Court  refused  to  interfere  ;  Robinson 
C.  J.  remarking,  "  a  Court  of  Equity  would  cer- 
tainly compel  him  (defendant)  to  pay  the  mort- 
gage"(l). 

A  party  who  had  notice  of  an  incumbrance  upon 
leasehold  property  by  entering  into  partnership 
with  the  mortgagor,  surrendered  the  lease  and 
obtained  from  the  owner  of  the  estate  a  substituted 
lease  to  himself  for  999  years,  which  lease  he 
registered.  He  subsequently  created  several  mort- 
gages thereon,  the  original  incumbrance  being 
registered  in  the  interval.  It  was  held,  that  as  his 
title  had  been  acquired  with  notice  of,  and  subject 
to,  the  original  incumbrance  which  was  registered 
before  the  mortgages  created  by  the  lessee,  the 
original  encumbrancers  were  entitled  to  prevail  over 
the  claims  of  the  mortgagees  of  the  lessee  (2). 

(1)  Blakely  v.  Garrett,  16  U.  C.K  ,  261. 

(2)  Mackechnie  v.  Mackechnie,  7  Gr.,  23. 
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A  purchaser  from  the   heir-at-law   with 
of  the  terms  of  the  will,  but  under  an  erroneous  at-law 
impression  that,  according  to  the  true  construction  ^j 
of   such   terms,  the  land  was  not  affected  by  it, 

.  terecl  will 

cannot  successfully  set  up,  as  against  the  claimant  Of  the  an- 
under  the  will,  the  defence  of  purchaser  for  value  cestor- 
without  notice  (1).  So  where,  prior  to  the  Registry 
Act  of  1865,  the  registered  owner  of  land  had 
parted  with  his  interest  therein  by  an  unregistered 
deed,  a  person,  who  afterwards  fraudulently  took, 
and  registered  a  conveyance  from  such  registered 
owner,  knowing  or  believing  that  his  grantor  had 
parted  with  his  interest,  was  held  not  to  be  entitled 
to  maintain  his  priority  over  the  true  owner, 
although  he  did  not  know,  or  had  no  correct 
information,  who  the  true  owner  was  (2). 

Where    an     insolvent     executed    a    fraudulent  Assignee 
mortgage  of  all  his  unencumbered  property  to  his  gage°with 
son,  to  secure  an  alleged  debt  to  his  son,  and  *a  "('tic?  of 

Q6l6Cb 

fictitious  debt  to  his  wife,  and  the  son  transferred  chosen. 
his  mortgage,  for  value,  to  a  person  who  had 
notice  of  the  insolvency,  and  of  other  circum- 
stances, fitted  to  arouse  his  suspicions  as  to  the 
bona  fides  of  the  mortgage  ;  it  was  held,  that  he 
could  not  set  up  the  defence  of  a  purchaser  for 
value  without  notice  of  the  fraud  (3). 

It  was  held  that  the  Registry  Act  of  1865  did  Prior. 
not  avoid  a  prior  equity  against  a  subsequent  deed  not  avoid- 
although   registered    first,    where   the   latter    was^tb^'fEeg' 
taken  with  notice  of  the  adverse  claim  (4).  1865. 

A   lessee   of    a   mortgagor,    subsequent   to   the  Lessee  of 
execution    of    the   mortgage    is    bound    thereby, 

(1)  Smith  v.  Bonnisteel,  13  Gr.,  29. 

(2)  McLennan  v.   McDonald,  18   Gr.,    502  ;   see  Ferguson  v. 
Kitty,  10  Gr.,  102. 

(3)  Totten  v.  Douglas,  16  Gr.,  243. 

(4)  Wigle  v.  Setterington,  19  Gr  ,  512. 
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*gCeis°tfer"j"  although  the  mortgage  be  not  registered,  provided 
inort-  he  has  notice  of  it  (1). 

gage. 

A   subsequent   mortgagee,   with  notice,   cannot 

avail   himself  of  any   misdescription  in  the  first 

mortgage  which  would  be  corrected  in  equity  as 

between  the  first  mortgagee  and   mortgagor    (2). 

Notice  of  Actual   notice   of  an  unregistered  assignment   of 

tered  as-    unpatented   lands   has  the  same  effect   upon  the 

ofTrown  Part3T   affected   with   such   notice,    as    if    he   had 

lands.       received  actual  notice  of  an  unregistered  convey- 

ance executed  after  patent  issued  (3). 

Rule  ap-  As  between  equitable  encumbrances  the  rule 
equitable  equally  obtains,  that  priority  gained  by  registration 
encum-  win  be  defeated  by  notice  (4). 

brauces. 

Notice  of  But  notice  of  a  first  mortgage  does  not  impose 
mortgage  upon  the  subsequent  purchaser  or  incumbrancer 

is  not  no-  the  duty  of  making  enquiries  of  the  first  mortagee, 
ticeof  .  * 

further      so  as  to  affect  such  purchaser,  or  encumbrancer, 
charges.     ^^   notice   of  any   further   charges   that  might 
have  been  made  (5). 

Principle       The  ground  upon  which  a  purchaser  with  notice 
ls  nt'M  to   be  bound   thereby  is,  that   no   person 


with  no-    having  notice  can,  by  contract,  place  himself  in  a 

tlC6  18 

bound.  more  favorable  position  than  that  occupied  by  the 
party  with  whom  he  contracts  ;  and,  consequently, 
where  the  latter  having  created  a  charge  affecting 
his  lands,  is  not  at  liberty  to  enter  upon  any  new 
contract,  in  derogation  of  the  interests  which  he 

(1)  Keoch  v.  Hall,  1  Doug.,  21  ;  Evans  v.  Elliot,  9  Ad.  &  EL, 
342  •  Thunder  v.  Belch,  3  East.,  450  ;  Pope  v.  Briggs,  9  B.  &  0., 
254  ;  Doe  v.  Bucknell,  8  Car.  &  P.,  567,  1  Cal.  R.,  203. 

(2)  Ib. 

(3)  Goff  v.  Lister,  13  Gr.,  406;    14  Gr.,  451;  see  Rykert   v. 
Miller.  14  Gr.,  25. 

(4)  Bethunev.  Caulcutt,  1  Gr.,  87  per  Esten  V.  C. 

(5)  Credland  v.  Potter,  L.  R.,  18  Eq.,  350. 
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has  previously  created,  the  former  is  placed  under 
_a  similar  restraint  (1). 

Refraining  from  enquiry,  where  a  prudent  person,  Abstain- 
under   similar  circumstances,   would   have   made  enquiry> 
enquiries,    may  have   the    same    effect  as    if  the 
enquiry  had,  in  fact,  been  made,  and  the  necessary 
information  had  been  elicited  (2). 

Nevertheless  it  is  true  that  circumstances,  which 
might  amount  'to  a  sufficient  notice,  to  put  a 
person  upon  enquiry,  will  not  necessarily  prevail 
over  a  registered  title,  although  sufficient  in  other 
cases  (3).  Where  a  purchaser  of  a  mortgage  had 
notice  of  the  insolvency  of  the  mortgagor,  at  the 
time  he  executed  the  mortgage,  and  also  of  other 
circumstances  calculated  to  make  him  suspicious 
.as  to  the  bona  fides  of  the  mortgage,  it  was  held, 
that  he  could  not  set  up  the  defence  of  purchase 
for  value  without  notice  of  the  fraud  (4).  It  was 
the  duty  of  the  purchaser  in  that  case,  prior  to 
completing  the  purchase  of  the  mortgage,  to  have 
satisfied  himself  by  proper  enquiries  that  the 
mortgage  had  been  executed  in  good  faith,  and 
was  valid  against  the  mortgagor's  creditors.  His 
not  doing  so  placed  him  in  the  same  position  as  if 
he  had  actually  made  the  enquiries  and  had 
learned  the  truth  (5). 

Gross  negligence  in  reference  to  enquiring  after  Gross  neg- 
prior  encumbrances  has  been  held  in  the  English llger 
Courts  to  be  equivalent  to  fraud  (6). 

(1)  Benham  v.  Keane,  1  John  &  Hem.,  685;  31  L.  J.  Chy.i 
129  ;  Sugden  V.  &  P.,  729. 

(2)  Parker  v.  Whyte,  1  H.  &  M.,  170;  Jones  v.  Smith,  1  Hare, 
43  ;  Ogilvie  v.  Jeaffreson,  2  Giff.,  378. 

(3)  Soden  v.  Stevens,  1  Gr.,  346  ;  Ferra<!s  v.  McDonald,  5  Gr., 
J10. 

(4)  Totten  v.  Douglas,  16  Gr.,  243. 

(5)  Parker  v.  Whyte,  supra. 

(6)  West  v.   Reid,  2   Hare,  249 ;  Steedman  v.  Poole,  6   Hare, 
193  ;  Whitbread  v.  Jordan,  1  Y.  &  G.,  (Ex.)  303. 
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Tlie  effect  of  nutice  uP°n  a  subsequent  purchaser, 
personal    or   encumbrancer,    is  personal  in  its  application, 
and   is   restricted   to    such  purchaser,  or  encum- 
for  value,  brancer,  and  those  who  claim,  or  derive  title,  under 


without     him  as  volunteers  :  but  a  person  claiming,  or  deriv- 

uotice,  not  . 

bound  by  "ig  title,  as  a  purchaser  tor  value  without  notice, 


^Iom  8UC^  Purc^asei'j  O1*  encumbrancer,  will  not  be 
grantor,  affected  by  the  notice  acquired  by  his  predecessor. 
A.  demised  to  B.  certain  premises,  and  after- 
wards conveyed  the  reversion  to  C.,  who  registered 
his  deed  prior  to  the  registration  of  the  lease. 
At  the  time  of  the  execution  of  the  convey- 
ance from  A.  to  C.  the  latter  was  aware  of 
lease  to  B.,  and  was  therefore  bound  by  such 
notice.  C.  subsequently  mortgaged  the  prem- 
ises to  D.,  the  latter  having  given  value 
without  notice  of  the  lease  ;  it  was  held,  that  D. 
had  priority  over  B.,  as  B.'s  equity  against  C., 
arising  from  C.'s  knowledge  of  B.'s  claim,  was 
personal  in  its  application,  and  therefore  could  not 
affect  D.,  who  had  given  value  without  notice  (1). 
If  one  affected  with  notice,  conveys  to  another 
who  has  no  notice,  the  latter  is  as  much  protected 
as  if  no  notice  had  ever  existed  (2).  It  was  in  one 
case,  however,  held  that  an  equitable  mortgagee, 
having  notice  of  a  prior  unregistered  deed,  could 
not,  by  a  transfer  to  a  purchaser  without  notice, 
place  the  latter  in  a  better  position  than  that 
occupied  by  him  (3).  But  this  decision  has  not 
been  viewed  with  favour  and  it  is  conceived  that 
the  doctrine  enunciated  by  it  is  not  sound  law. 
Tenant  in  A  tenant  in  common  with  notice,  cannot  rely 

common 

(1)  In  re  Flood's  estate,   13  Ir.   Ch.  K.,  312  ;  see   Beattie  v' 
Mutton  14  Gr.,  p.  690. 

(2)  Wharton's  Legal  Maxims,  41. 

(3)  Ford  v.  White,  16  Beav.,  120  ;  see  Chad  wick  v.  Turner,  L. 
E.,  1  Chy,,  p.  319. 
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upon   bis  co-tenant's  want  of  notice,  on  deriving  ™ith  n°- 

.  tice. 

title  from  him  by  partition  (1). 

Although  the  effect  of  notice  is  personal,  as  we  When 
have  seen,  and  does  not  extend  to  a  transferree  for  attaches 
value,  without  notice,  yet  should  the  transferror  at  as  a  trust- 
any  time  afterwards  re-acquire  the  land,  he  will 
be  bound  by  his  former  notice,  the  trust  re-attach- 
ing to  him  (2). 

So  also  a   purchaser  for  value,  with  notice,   is  Purchaser 
not  affected  thereby  if  he  can  trace  title  through  a^  ^ 
preceding  purchaser,  who  had  given  value  without1'0  Pro; 
notice  of  the  adverse  right.     It  may  be  stated  as  a  any  one 


general   proposition  that  a    purchaser   for   value,  th 
without  notice  of  a  prior  unregistered  instrument,  derives 
may  execute  a  valid  conveyance  to  another,  not- 


withstanding  that  the  latter,  at  the  time  of  the  without 
execution  of  such  conveyance,  has  notice  of  the 
prior  unregistered  instrument,  as  he  can  rely 
upon,  and  be  entitled  to,  the  protection  of  the 
position  occupied  by  such  purchaser  (3).  Although 
the  operation  of  notice  upon  the  party  affected 
therewith  is  personal,  and  does  not  extend  beyond 
him  and  his  assignees,  claiming  as  volunteers,  on 
the  other  hand  the  protection  afforded  by  absence 
of  notice  enures,  not  only*  to  the  purchaser  for 
value  without  notice,  but  also  to  all  claiming 
through  him  ;  it  being  immaterial  whether  they 
have  notice  or  not,  upon  the  general  ground,  that 
to  hold  otherwise,  a  bona  fde  purchaser  for  value 
would  be  unable  to  enjoy  and  reap  the  full  benefits 
accompanying  his  own  unexceptionable  title  (4). 
Upon  this  ground  it  has  been  held,  that  where  a  Upon 

what  prin- 

(1)  Blatchley  v.  Osborne,  33  Corfn.  B.,  226. 

(2)  Kennedy  v.  Daly,  1  S.  &  L.,  379. 

(3)  Rogers  v.  Short'is,  10  Gr.,  243  ;  Lowther  v.  Carlton,  2  Atk., 
139  ;  Beattie  v.  Mutton,  14  Gr.,  p.  690,  per  Spragge  V.  C. 

(4)  Story  Eq.,  s.  409. 
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mufif16  Purcnaser  for  value  under  a  registered  deed, 
founded,  without  notice  of  an  unregistered  encumbrance  or 
equity,  subsequently  sells  the  land,  but  prior  to 
such  sale,  both  he  and  his  vendee  acquire  notice 
of  such  encumbrance  or  equity,  the  vendee  will 
take  the  title  freed  therefrom  ;  for  the  sale  relating 
back  to  the  registration  of  the  deed  to  the  vendor, 
the  vendee  is  entitled  to  be  placed  in  the  vendor's 
position  at  the  date  of  such  registration,  according 
to  the  maxim  "  Assiqnatits  utitur  jure  auctoris.'' 

•7  «/ 

Except  under  circumstances  where  the  trust  would 
re-attach  a  purchaser  with  notice  may  pro- 
tect himself  by  buying  up  and  taking  a  convey- 
ance of  the  title  of  some  other  purchaser,  who  gave 
value  without  notice  (1). 

Eulein          It  is  a  rule   in  Equity   never  to  allow  a  legal 
to  be  displaced  by   an  equity  subsequently 


rights  be-  disclosed.     Nothing   can    be   clearer  than  that  a 

ed  by  sub-  purchaser   for   value,    without    notice   of  a   prior 

sequent     equitable  right,  and  obtaining  the  legal  estate  at 

equities,    the  time  of  his  purchase,  is  entitled  to  priority  in 

equity,  as  well  as  at  law,  in  accordance  with  the 

maxim    "  where   the  equities  are   equal,  the  law 

will  prevail  "  (2).     But  where  the  purchaser  has 

notice,  so  far  from  having  an  equal  equity  he  has 

none   at  all   against    the    true    owner,    where    he 

buys   knowing,    or    correctly   believing,    that   his 

vendor  had  no  title  (3). 

Actual  no-     "  Actual  "    notice  has  always    been   treated    as 

tice  bind-  Binding  in  Equity  (4). 
ing  in  i       j    v    / 

equity.          Actual  notice  should  be  given  by  a  party  inter- 

By  whom        ,^  Bumpag  y  piatner,  1  Johns.    Ch.,   213  ;  Jackson  v.  Given, 
glven'          8  Johns.,  137;    Schafer   v.    Beilly,   50    N.  Y.   (5    Sick.),    61,68; 
Webster  v.  Van  Steenberry,  40*  Barber,  211. 

(2)  Pilcher  v.  Rawlius,  7  L.  11.,  7  Chy.  App.,  p.  259  ;  Peterkin 
v.  McFarlane,  15  U.  G.  L.  T.  (N.  S.),  98  4  App.  E.,  25. 

(3)  McLennan  v.  McDonald,  18  Gr.,  at  p.  508. 
(4.)  Davis  v.  Earl  of  Strathmore,  16  Ves.,  419. 
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ested  in  the  property,  and  in  the  course  of  treaty 
for  the  purchase  (1). 

But  where  notice  of  a  prior  right  or  claim  was 
given  to  an  intending  purchaser  by  a  son  of  an 
encumbrancer,  and  while  acting  on  behalf  of  the 
latter,  it  was  held,  that  the  notice  was  properly 
given,  and  that  it  bound  the  purchaser  (2). 

A  purchaser  is  not  necessarily  bound  to  listen  Vague  re- 
or  give  heed  to  vague  reports,  or  flying  rumours pc 
made  or  circulated  by  mere  strangers  (3).     Owing, 
however  to  the  difficulty  of  laying  down  any  par- 
ticular standard  by  which  it  may  be  ascertained 
what  do,  and  what  do  not,  constitute   loose  and 
indiscriminate  rumours  or  reports,  each  case  must 
necessarily   rest   upon,    and   be   decided   by,    the 
peculiar  circumstances  connected  therewith  (4). 

It  is  generally  sufficient  that  notice  should  be  when 
received  by  the  party  to  be  affected  thereby  before  8lven- 
he  bas  parted  with  his  money,  or  has  placed  him- 
self in  such  a  position  that  he  cannot  resist  pay- 
ment, or  where  third  parties  may  have  acquired 
rights  against  him  (5).  A  purchaser  completed 
his  purchase,  and  paid  over  the  purchase  money, 
without  notice  of  an  outstanding  equity,  and  the 
conveyance  was  executed  ;  but  after  its  execution 
and  before  its  registry,  a  bill  claiming  the  equity 
was  filed  and  certificate  of  Us  pendens  was  regis- 
tered ;  it  was  held,  that  the  purchaser  did  not 
thereby  lose  his  defence  as  a  purchaser  for  value 
without  notice,  as  registration  before  acquisition 

(1)  Wildgoose    v.    Waylaud,    1    Goulds.,    147,   per    Lord   St. 
Leonards. 

(2)  McNames  v.  Phillips,  9  Gr.,  314. 

(3)  Joiland    v.   Stainbridge,   3    Ves.,    478 ;    Kerns  v.    Scrope, 
2  Watts,  75. 

(4)  Eyre,    v.   Dolphin,  2   B.  &  B.,  301;  Hewitt  v.  Loosemore, 
9  Hare,  449. 

(5)  Peterkin  v.  McFarlane  et  al.,  4  App.  B.,  25  ;  Collinson  v. 
Lister,  20  Beav.,  35G  ;  7  D.  M.  &  G.,  634 ;  Kerns  v.  Scrope  supra. 
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of  notice  was  not  essential  to  entitle  such  defence 
to  be  set  up  (1). 

Before  The  locatee  of  lands  executed  a  bond  to  convey 
pSSTver.  tlie  same,  but  after  the  issue  of  the  patent  to  him, 
he  conveyed  the  lands  to  another  person,  who  in 
in  his  turn,  sold  and  executed  a  conveyance 
thereof,  to  a  purchaser  for  value.  Before  either 
the  purchaser  from  the  patentee  or  his  vendee  had 
paid  his  purchase  money,  the  plaintiff,  who  was 
the  holder  of  the  bond,  having  registered  it,  filed 
and  served  upon  the  purchaser  and  his  vendee  a 
bill  of  complaint,  setting  forth  the  bond  and  pray- 
ing for  specific  performance.  It  was  held  that 
neither  the  purchaser  nor  his  vendee  was  in.  a 
position  to  plead  as  a  purchaser  for  value  without 
notice,  and  that  the  plaintiff  was  entitled  to  specific 
performance  with  costs  (2). 

Before  Formerly  where  the  purchaser  paid   a  part  of 

monies86  *ue  Purcnase  money  in  cash  or  equivalent,  and 
fully  paid,  executed  a  mortgage  to  his  vendor  to  secure  the 
residue  of  the  purchase  money,  his  priority  might 
have  been  defeated  by  acquiring  actual  notice  of  an 
adverse  claim  subsequent  to  the  execution  of  the 
mortgage,  but  before  he  had  paid  the  whole  of  the 
moneys  secured  by  the  mortgage.  In  other  words,  it 
was  not  sufficient  to  protect  such  a  purchaser  that 
the  residue  of  the  purchase  money  should  have 
been  secured  to  have  been  paid,  but  the  money 
must  have  been  actually  paid  over  (3).  This  doc- 
trine proving  most  inequitable  and  unjust  in 
depriving  purchasers  of  the  fruits  of  their  pur- 

(1)  Sanderson  v.  Burdett,   16  Gr.,   Jlfl;  see  Essex  v.  Baugh, 
1  Y.  &  Coll.  C.  C.,  620  ;  McNeill  v.  Cahill,  2  BH.,  228  ;  Elsey  v. 
Lutyens,  &  Hare,  159  ;  Eiddick  v.  Glennon,  6  Ir.  Jur.,  39. 

(2)  Casey  v.  Jordan.  5  Gr.,  467. 

(3)  Henderson  v.  Graves,  2  E.  &  A.,  9  ;  Hudson  v.  Warren,  1 
Ha.,  57;  2  W.  &  T.  L.  C.,49. 
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chases  and  leaving  them  in  many  cases  without 
any  remedy  it  was  enacted  by  39  Vic.,  c.  7,  s.  11 
(amended  by  40  Vic.,  c.  7  sched.  A.,  115),  that 
"it  shall  in  no  case  be  necessary,  in  order  to 
maintain  the  defence  of  a  purchase  for  value  with- 
out notice,  to  prove  payment  of  the  mortgage 
money  or  purchase  money  or  any  part  thereof" 
(1).  In  a  late  case  in  the  Court  of  Appeal  the 
harsh  policy  of  the  former  rule  is  fully  commented 
upon  (-2.) 

The    notice    should    be    acquired   in    the    same  Notice 
transaction  (3).     Generally  speaking,  if  notice  be  Quired6 
acquired   in   a   prior  transaction  it  will  have    no  in  same 
binding  effect  (4),  unless  under  such  circumstances  tion?* 
that  the  Court  is  satisfied  that  it  could  not  have 
been  forgotten  (5) ;  as  if  one  transaction  is  closely 
followed  by,  and  connected  with,  another  (6). 

Notice  to  an  agent  is  notice  to  the  principal  (7).  Notice  to 
W.  claiming,  as   heir-at-law   to  his  father,  mort-  notice  to 
gaged  to  a  bank  certain  lands,  which  he  alleged  principal. 
had  descended  to  him  as  heir- at- law.     As  a  matter 
of  fact,  the  father  had  executed  a  will,  by  which 
the  mortgaged  property,  together  with  other  por- 
tions of  his  estate,  were  devised  to  his  five  sons, 
including  W.,  to  be  equally  divided  among  them. 
The  bank  official,  through  whom  the  mortgage  was 
taken,  was  aware  that  the  father  had  made  a  will, 
but  understood  that  the  mortgaged  estate  had  been 

(1)  See  Eev.  Stat.  (Ont.),  c.  95,  s.  9. 

(2)  Peterkiu  v.  McFarlane,  4  App.  B.,  25. 

(3)  Warrick   v.   Warrick.  3  Atk.,  294  ;    Ogilvie  v.  Jeaffreson, 
45  Jur.  N.  S.,  970;  Twycross  v.  Moore,  13  Ir.  Eq.  B.,  250. 

(4)  Hine  v.  Dodd,  2  Atk.,  275  ;  Worsley  v.  Earl  of  Scarborough, 
3  Atk.,  290  ;  Lowther  v.  Carlton,  2  Atk.,  139. 

(5)  Hargreaves  v.  Bothwell,  1  Keen,  154. 

(6)  2  W.  &  T.  L.  C.,  56  ;  Bichards  v.  Brereton,  5  Ir.  Jur.,  336. 

(7)  Jennings  v.   Moore,  2  Vern.,  609 ;  Le  Neve  v.  Le  Neve, 
3  Atk.,  651;  Tunstall  v.  Trappes,  3  Sim.,   286;  Bichardson   v. 
Brereton  supra  ;  Lenehan  v.  McCabe,  2  Ir.  Eq  ,  342 ;  Sheldon  v. 
€ox,  3  Ed.,  228. 
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devised  to  W.  alone.  It  was  held,  that  there  had 
been  sufficient  notice  to  put  the  officer  upon 
enquiry  as  to  the  estate  devised  to  W.,  and  that 
the  claim  of  the  hank  was  confined  to  the  interest 
of  W.  only;  the  bank  being  bound  by  the  notice  to 
their  officer  (1). 
Notice  to  Notice  to  one  of  several  grantees  is  notice  to  all 

OD6  of  SGV» 

era!  grant-  (2).     The  same  rule  applies  in  the  case  of  notice  to 

ees  or        one  Qf    seVeral  trustees   (3),    but  not    to  a  mere 
trustees 

is  notice    trustee  (4). 

°  *:  '  .         Actual  notice  to  the  solicitor  is  imputed  notice 
the  Solid- to  his  client  (5),  being  based  upon  the  presump- 
ticVtoThe  ^on  *uat  *ne  8oncitor  communicates  to  the  client 
Client.      such    information   as    he    himself    possesses-  (6). 
Does  not    The  doctrine  of  imputed  notice  does  not  apply, 
whm>  So_  however,  where  the  solicitor  is  guilty  of  the  com- 
licitor        mission  of  fraud  which  he  conceals  from  his  client; 
fraud.        as  the  presumption  that  he  will  communicate  his 
own  fraud  does  not  arise  in  such  a  case  (7).     B., 
as  solicitor  for  K.,  invested  £3,000  for  her  upon 
mortgage   of  leaseholds,   and   then,   by  a  fraud, 
induced  her  to  assign  her  interest  to  him.     After 
purchasing  the  equity  of  redemption,  lie  purported 
to  convey  the  leaseholds  to  one  Kirby,  his  father- 
in-law,    for  whom  he  also   acted  as  solicitor.     It 
was  held   by  Brougham    L.-C.  that   B.,    though 
acting  as  K's  solicitor,  could  not  be  presumed  to 

(1)  Mclntosh  v.  The  Ontario  Bank,  19  Gr.,  155. 

(2)  Blades  v.   Blades,   1   Eq.  Oa.  Ab.,  358  ;    Davis  v.  Earl  of 
Strathmore,  IGVes.,  419. 

(3)  Ex  partf  Rogers,  8  De  G.,  M.  &  G.,  271  ;  Willis  v.  Green- 
hill,  29  Beav.,  387. 

(4)  In  re  Lane,  5   Ir.  Jur.  (N.  S.)  32  ;  In  re  Burmester,  9  Ir. 
Ch.,  41. 

(5)  Fuller  v.  Bennett,  2  Hare,  394  ;  Tucker  v.  Henzill,   4  Ir. 
Ch.,  513  ;  in  re  Rorke,  13  Ir.  Ch.,  273  ;  Tunstall  v  Trappes  supra. 

(6)  Bradley  v.  Riches,  L.  R.,  9  Chy.  Div.,  189;  Espin  v.  Pem- 
berton,  2  De.  G.  &  J.,  547 ;  Holland  v.  Hart,  L.  R.,  6  Chy.,  678. 

(7)  Hiorns  v.  Holton,  16  Beav.,  259  ;  re  European  Bank,  L.  R., 
5  Chy. ,  358-362  ;  Waldy  v.  Gray,  L.  R.,  20  Eq.,  230. 
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have  communicated  his  own  fraud  to  his  client,  so 
as  to  affect  the  latter  with  notice  (1). 

But  if  the   fraud    is  not   independent  of   some  ^jj^    l 
fact,  consisting   merely  in   the  concealment,  the  if  fraud 
general  doctrine  of  notice   to  the  solicitor   being  ^^on- 
notice  to  the  client  obtains,  and  in  such  a  case,  eealment. 
notice  is  imputed  to  the  client,  it  being  the  duty  of 
the  solicitor  to  have  communicated  all  that  it  was 
his  duty  to  communicate.     For  example,  P.  gave 
a  first  mortgage  to  Mrs.  W.  (who  took  the  legal 
estate)    and    then    mortgaged    the    equity   of    the 
redemption  to  L.,  a  solicitor,  who  sub-mortgaged 
his  interest  to  certain  parties.     Subsequently  P., 
Mrs.  W.  and  L.,  suppressing  L.'s  sub-mortgages, 
conveyed  their  respective  interests  to  one  Wallis, 
L.  acting  as  solicitor  for  all  parties.     Wallis  was 
held  to  be  affected  with  notice  of  the  sub-mortgages 
(2).     Collusion  between  one  party  and  the  solicitor 
of  the  other  party,  for  the  purpose  of  committing  a 
fraud  upon  the  latter,  will  not  affect  the  latter  with 
notice  thereof  (3).  • 

It  has  been  laid  down  that  where  both  parties  Where 
employ  the  one    solicitor,    each  party   is  affected  ties  enu 
with  notice  of  whatever  such  solicitor  has  notice ploy  the 

same  so- 

of,  in  his  capacity  as  solicitor,  in  the  transaction  licitor. 
in  which  he  is  employed  (4).  So,  if  the  mortgagor 
and  mortgagee  engage  the  same  solicitor,  the 
mortgagee  will  be  chargeable  with  notice  to  him 
through  such  solicitor,  even  though  the  title  be 
made  under  the  direction  of  the  court  and  the 

(1)  Kennedy  v.  Green,  3  M.  &  K.,  699 

(2)  Atterburyv.  Wallis,  8  DeG.,  M.  &  J.,  454;  see  Boursol  v. 
Savage,  L.  II.,  2   Eq.,  134  ;  Holland   v.    Hart,  6  Chy.,  App.,  678  ; 
Bradley  v.  Riches,  supra. 

(3)  Sharpe  v.  Foy,  L.  B.,  4  Chy.,35. 

(4)  Harrison  v.  Wiltshire,  4   L.  J.    Chy.,  260;  Fuller   v.   Ben- 
net,  2  Hare,  394;  Driffel   v.    Goodwin,  23. ,   Gr.,  431;  Taylor  v. 
Blacklow,  6  L.  J.  C.,  p.  14  ;  see  remarks  of   Burns  J.,  Henderson 
T.  Graves,  2  E.  &  A.,  p.  18. 
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acting  as 
mort- 
gagee's 
solicitor. 


purchase  be    made  by  trustees   on   behalf  of  an 
infant  (1). 

Mortgagor  It  has  even  been  held,  that  if  the  mortgagor  act 
as  ^e  mortgagee's  solicitor,  notice  to  the  former 
will  affect  tho  latter,  if  acquired  in  res  gest<e  (2). 

These  cas^  s  appear  to  extend  the  doctrine  of 
imputed  notice  to  an  unreasonable  limit.  It  is 
not  essential  that  a  mortgagee  or  purchaser  should 
retain  a  solicitor  upon  his  behalf ;  that  is  a  mere 
matter  of  discretion.  Where,  therefore,  the  vendor 
or  mortgagor  happens  to  be  a  solicitor,  the  uou-em- 
ployrnent  by  the  purchaser  or  mortgagee  of  a  third 
party  as  his  solicitor  should  not  be  taken  as  war- 
ranting the  presumption  that  the  vendor  or 
mortgagor  acts  in  that  capacity.  Some  satisfactory 
proof  should  bo  adduced  to  show  that  he  was 
expressly  requested  to  act  as  solicitor  for  the 
purchnser  or  mortgagee  (3). 

If  a  solicitor  buys  property  from  his  client,  and, 
U|  on  :i  re-sale  of  it,  acts  as  solicitor  for  the 

solicitor,  purchaser,  the  latter  has  notice  of  the  defects,  if 
any,  in  the  title  (4).  Where  A.,  a  solicitor,  and 
the  owner  of  certain  lands,  executed  a  mortgage 
to  B.,  which,  by  arrangement,  was  not  registered ; 
and  afterwards  A,  demised  to  C.  the  latter  not 
having  any  personal  knowledge  of  the  mortgage,  it 
was  held,  that  as  A.  was  C.'s  solicitor,  the  latter 
had  notice  of  the  mortgage,  and  his  lease  was 
declared  postponed  thereto  (5).  When  an  attorney 

(1)  Toulinin  v.  Steere,  3  Mer.,  310. 

(2)  Dryden  v.  Frost,  3  M.  &  C.,  G73  ;  Hewitt  v.  Loosemore,  9 
Hare,  499  ;  21  L.  J.  (Chy.)  69. 

(3)  Espen  v.  Pembertou,  4  Drew,  333  ;  3  De  G.  &  J.,  547  ;  see 
Eykert  v.  Miller,  14  Gr.,  25  ;  see  Henderson  v.  Graves,  2  E.  &  A., 
p.  18. 

(4)  Spencer  v.  Topham,  2  Jur.  (N.  S.),  365. 

(5)  In  re  Rorke's  estate   in  Appeal,  14    Ir.  C.  L.    E.,  442  ;  see 
Marjoribanks  v.  Hovenden,  6  Ir.  Eq.,  242 ;  Hewitt  v.  Loosemore, 
tupi-a. 


Where 
vendor 
acts  as 
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sells  his  own  land  to  a  layman,  he  is  not  neces- 
sarily considered  to  be  the  layman's  attorney,  so 
as  to  impute  to  the  latter  notice  acquired  by  such 
attorney  (1). 

The  notice  to  the  solicitor,  which  will  be  imputed  Solicitor's* 

....      notice  to 

to    the    client,  must    be    notice    acquired  in    the  be  acquir- 


particular  transaction   in   which    the    solicitor   is 
engaged.    The  "  same  transaction  "  when  the  same  tion. 
solicitor  is  engaged  will  include    any   continuous 
dealing  with  the  same  title  (2). 

The  doctrine  of  imputing  to  the  client,   notice  Agent  of 
acquired   by   the    solicitor,    is    confined   to    cases  so 
where   the    latter    acts    as    the    adviser  ;    notice 
acquired  by  the  agents  of  the  solicitor  not  affecting 
the  client  (3). 

The  onus  of  proof  rests  upon  the  client  to  rebut  Onwof 
the  presumption  that  the  solicitor  would  commun- 
icate  to   him   the  fact,    notice  of  which   by   the 
solicitor    would    otherwise     be    imputed    to    the 
client  (4). 

Suspicion  of  notice,  though  strong,  is  not  per  se  Evidence- 
sufficient  to  justify  the  postponement  of  a  regis-  ^  "e°ciea 
tered  title  (5).  As  suspicion  of  notice  does  not  anddirect 
amount  to  notice  (6)  ;  evidence  of  such  notice  must' 

(1)  E)kert  v.  Miller,  supra. 

(2)  Fuller  v.  Bennett,  2  Hare,  394  ;  2  W.  &T..L.  C.,  56;'  Len- 
ehan  v.  McCabe,  2  Ir.  E.,  342;  Perkins  v.  Bradley,  1  Hare.  219  ; 
Hargreaves  v.  Eothwell,  1  Keen,  154  ;  Brotherton  v.  Hatt,  2  "Vern., 
574;  Wilde  v.  Gibfion,    H.  &  L.  C.,  OH;  Hine  v.   Dodd,  2  Atk.T 
275  ;  Richards  v.  Brereton,  5  Ir.  Jur.,  33G. 

(3)  Wythe  v.    Pollen,  3  De  G.  J.   &  S.,  59G  ;  32  L.  J.  (Chy), 
782  per  Jessel  M.  11  ;  Foxon  v.  Gascoigne,  L.  E.G.  Chy.,  p.  658  note. 

(4)  Thompson  v.  Cartwright,  33  Beav.,  178-185  ;*but  see  S.  C., 
2  De  G.  J.  &  S.,  10  ;  Gretnshields  v.  Barnhart,  3  Gr.,  1. 

(5)  Hine  v.  Dodd  xvpra  ;  Jolland  v.  Stainbridge,  1  Sim.  (N.  S.), 
106  ;  3  Ves.,  478  ;  in  re  Burmester,  9  Ir.  Ch.  ,  410  ;  Ford  v.  White, 
16  Beav.,  20;  in  re  Morrison,  1  Ir.  Jur.,  (N.  8.),  282. 

(6)  Mai  joribanks  v.  Hovenden,  1  Dr.  &  W.  ,  11  ;  6.  Ir.  Eq.  R., 
238  ;  Nixon  v.  Hamilton,  2  Dr.  &  Wai.,  3G4  ;  1  Ir.  Eq,  E.,  46; 
Eolland  v.  Hare,  L.  E.,  5  Chy.,  678;  Lenehan  v.  McCabe  supra  ; 
Wormald  v.  Maitland,  35  L.  J.  (Chy.),  6'J  ;  Clarke  v.  Armstrong, 
10  Ir.  Ch.  E.,  263. 
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be  quite  clear  and  direct.  In  one  of  the  earlier 
cases  upon  the  Registry  Laws  of  this  Province  it 
was  held,  that  in  order  to  effect  a  postponement  of 
a  registered  title  upon  the  ground  of  notice  of  a 
previous  unregistered  deed,  the  evidence  must  be 
quite  satisfactory  and  distinct  (1).  In  Wyatt  v. 
Barwell  (2)  Sir  William  Grant  said,  "  it  is  only  by 
actual  notice,  clearly  proved,  that  a  registered  con- 
veyance can  be  postponed." 

So  clear  as  A  registered  title  can  only  be  affected  by  clear 
fraudf8  S  and  distinct  notice  amounting  to  fraud  (3) ;  and  the 
evidence  thereof  should  be  RO  positive,  that  the 
mere  fact  of  inattention  thereto  would  appear,  to 
a  person  of  ordinary  judgment  and  sagacity,  as 
equivalent  to  a  fraud  (4). 

A  purchaser  having  acquired  title  under  a  reg- 
istered deed,  which  was  expressed  to  be  subject  to 
"  existing  leases  "  and  lettings  made  to  under- 
tenants of  the  vendor,  it  was  held,  that  an  unsigned 
parol  contract,  coupled  with  part  performance,  was 
not  "an  existing  lease"  within  the  meaning  of 
the  deed  ;  and,  that  as  he  had  not  express  notice 
of  such  alleged  parol  contract  the  purchaser  was 
not  bound  thereby,  there  not  being  that  clear  and 
undoubted  notice  necessary  to  affect  a  party  claim- 
ing under  a  registered  deed  (5).  In  this  case,  as 
it  afterwards  appeared  that  there  was  written  evi- 
dence of  such  a  contract  for  a  lease,  the  judgment 
of  the  Master  of  the  Rolls  was  reversed ;  and  it  was 
held,  that  the  purchaser  was  bound  to  execute  a 
lease  according  to  the  terms  of  such  agreement, 

(1)  Hollywood  v.  Waters,  6  Gr.  329. 

(2)  Ves.,  439. 

(3)  Ee  Chadwick  v.  Turner,  L.  R.,  1  Ch.,  310. 

(4)  In  re  Burmester  supra ;  Hine  v.  Dodd  supra  ;  Jolland  v. 
Stainbridge. 

(5)  Rice  v.  O'Connor,  11  Ch.  R.,  510. 
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although  he  had  no  express  notice  of  the   terms 

(1). 

When  it  is  desirable  to  set  aside  the  prior  regis-  What' 

tration  of  a  subpequent  instrument,  for  other  than  establish- 
.actual  knowledge  of  the  prior  instrument,  it  should  ed- 
be  satisfactorily  established,  that  the  party  regis- 
tering  such    subsequent    instrument    must    have 
known  exactly  the  situation  of  the  persons  having 
the   prior   deed,   and   claiming   thereunder;  and, 
possessing  that  knowledge,  registered  such  subse- 
quent instrument,  for  the  purpose  of  defrauding 
them  of  that  title  which  he  knew  at  the  time  was 
in  them  (2). 

As  actual  notice  is  not  confined  to  notification,  Notice 
evidence   of    such   notice   may   be    derived   from  j^red 
admissions  (3)  of  the  purchaser,  or  from  a  recital  b7  ad- 
in  the  deed,   or  through  any  other  usual  channel  &c.   ' 
of  evidence  tending  to  shew  knowledge  (4).  With  Through 
regard   to   notice  obtained   through  recitals  con- 
tained  in  a  deed  it  has  been  held,  that  where  an 
.agreement  in  relation  to  the  valuation  of  certain 
lands  was  unregistered,  but  an  instrument  refer- 
ring to,  and  containing  a  recital  of,  such  agreement 
was  registered,  the  recitals  could  not  affect  the 
plaintiff's  title,   as  the  agreement  itself  was  not 
registered  (5).     On  the  other  hand   it  has   been 
decided,  that  where  a  second  mortgage  is  executed, 
which   recites   the   first   mortgage   and    is   made 
•expressly  subject  to  it,   the  registration  of  such 

(1)  S.  C.  in  appeal,  12  Ir.  Ch.  L.  B.,  424. 

(2)  Jolland  v.  Stainbriige,  3  Vos.  Sr.,  p.  485. 
(31  Wigle  v.  Setteriugton,  19  Gr.,  512. 

(4)  W.  &  T.  L.  C.,   p.  39;  see  Baruhart  v.  Patterson,  1  Gr., 
459;  Biddulph  v.  St.   Juhu,  2  Sch.  &  L.,  51;  Stuart  v.  Fergu- 
son, Hayes,  452. 

(5)  Rutledge  v.  McLean,  12  U,  C.  B.,  235  ;  Delesderniers  v. 
Kiugsley,  3  L.  C.  R.,  84  ;  see  Honeycomb  v.  Waldron,  2  St.,  1061 ; 
"Williams  v.  Sorrell,  4  Ves.,  339  ;  Bje  et  al.  v.  McNeill  et  a/., 
1  U.  C.  L.  J.  (N.  S.),  111. 
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second  mortgage,  before  the  first  mortgage  is  reg- 

istered, will  not  confer  priority  upon  such  second 

mortgage  (1). 

The  onus  of  proving  actual  notice  to  a  person,. 

devolves  upon  the  party  alleging  such  notice. 
Simple          A  simple  denial  of  notice  is  not  sufficient  in  plead- 
notice  noting-     A  purchaser  for  value  without  notice,  who  is 


cnar£ecl  i11  a  kill,  setting  up  a  prior  legal  or 
ing.  equitable  right  to  the  land  in  question,  with  notice 
of  such  prior  right,  cannot  plead  as  his  sole 
defence  in  his  answer,  that  at  tbe  time  of  his 
purchase  he  had  no  notice  of  the  plaintiff's  claim, 
and  that  tbe  consideration  which  he  paid  was 
actual  and  bona  fide.  He  must  go  further  and 
negative  the  acquisition  of  notice  before  paying 
his  purchase  money,  or  receiving  the  conveyance 
(2).  Under  most  of  the  Registry  Acts  in  the 
United  States  it  has  been  held  that  notice  of  a 
prior  unregistered  instrument  preserves  its  priority 
(3). 

The  subject  of  notice  is  further  alluded  to  in  the 
notes  on  sections  78  and  80  %)ost. 

Instru-  Assuming  that  the  prior  registered  deed  has 
claiming  been  founded  upon  valuable  consideration,  and 
priority  taken  without  actual  notice,  it  is  nevertheless 

should 

be  execut-  essential,  in  order  to  retain  the  priority  gained  by 

6artyhav  suc^   registrati°n>   that   such   deed    should   have 

ing  title,    been  executed  by  the  person  holding  the  title  at 

the  time  of  execution;  as  the  registration  of  a  deed, 

executed  by  a  person  having  no  title,  or,  what  is 

(1)  Waters  v.  Shade.  2  Gr.,  467  per  Esten  V.  C.  ;  see  Hunter 
v.  Kennedy,  1  Ch.  Rep.,  148,  225  ;  McAlpinev.  Swift,  1  Ball  <&B.r 
285. 

(2)  Prince  v  Brady,  16  Gr.,  375  ;  see  Barker  v.  Eccles,  17  Gr.r 
277  ;  Kitchen  v.  Kitchen,  16  Gr.,  232. 

(3)  Farnsworth  v.  Childs,  4  Mass.,  637  ;  Hewes  v.   Wiswell, 
8  Greenleaf  (Me.),  94  ;  Rogers  v.  Jones,  8  N.  H.,  264;  Forrest  v. 
Warrington,  2  De  Sauss.,  254;  Roads  v.  Symmes,  1  Ohio,  281, 
&c.,  &c. 
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equivalent  thereto,  a  fraudulent  title,  does  not 
give  priority  to  that  deed  over  a  deed  from  a  per- 
son having  a  good  title,  but  subsequently  registered 
(1).  Registration  of  a  void  title  will  not  confer 
any  priority  upon  it,  either  against  the  owner  or 
.against  any  one  else  (2). 

There  is  a  distinction   to   be   drawn,  however,  Where  ex- 
where  a  deed  is  executed  by  a  stranger  to  the  title,  ^stranger 
and  where  a  second  deed  is  executed  by  a  grantor  *?  the 
after  the  title  has  passed  out  of  him  by  virtue  of  a 
prior  deed.     In  the  former   case  the  grantee  will 
derive  no  title  as  against  the  holder  of  the  title 
and  his  grantees.     In  the  latter,  although  the  gen-  Where  by 
eral  rule  is  that  where  the  owner  of  the  land  con-  affer  a  °r 


veys  the  same  to  a  purchaser  for  value,  he  ceases  tl.tle 

.  ed  out  of 

to  retain  any  interest  or  estate  therein  capable  of  him. 
disposition  or  transmission  by  him  to  any  other 
party,  and  any  attempt,  therefore,  upon  his  part 
to  afterwards  sell  or  charge  such  lands,  will  be 
nugatory  and  void  at  common  law,  the  Registry 
.Act  nevertheless  enables  him  to  execute  a  second 
conveyance  to  another  purchaser  for  value,  who, 
upon  registering  the  same,  without  notice  of  the 
:  first  conveyance,  will  obtain  prority  over  the  first 
conveyance  ;  the  latter  being,  by  force  of  the  stat- 
ute, fraudulent  and  void  as  against  the  grantee  of 
the  second  conveyance  and  those  claiming  under 
him  (3). 

Where  an  heir-at-law,  without  being  aware  of  By  heir- 

-      ,      ,  .  .  ,  at-law 

a  previous  transfer  by  his  ancestor,  conveys  in  good  without 
faith  to   a   purchaser   for  valuable   consideration  "otice.  of 

transfer 

without  notice,  and   the   purchaser  registers  hisbyances- 
-.deed  before  the  ancestor's  deed  is  registered,  the  tor- 


(1)  Doe  d.  Spaffcrd  v.  Breakenridge,  1  U.  C.  P..  492. 

(2)  Stuart  v.  Brunsen,  3  L.  B.  C.,  309. 

(3)  Bruyere  v.  Kuox,  8  U.  C,  P.,  520,  per  Draper  C.  J. 
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purchaser  will  retain  priority  as  against  the  ven- 
dee of  the  ancestor,  although  no  estate  descended 
to  the  heir  by  reason  of  the  conveyance  from  the 
ancestor.  But  this  is  by  force  of  the  statute 
alone  (1).  A  purchaser  for  value,  without  notice, 
from  the  heir-at-law,  or  from  a  devisee,  who  reg- 
isters his  conveyance,  will  retain  priority  against- 
any  unregistered  conveyance  from  the  ancestor  or 
testator  (2).  In  a  case  decided  in  the  New  Bruns- 
wick Courts  a  deed  from  an  administrator  under  a 
license  to  sell  for  payment  of  debts  was  held  to  be- 
good  against  a  bonajide  purchaser  for  value  from 
the  heir,  although  the  deed  of  the  latter  was  first 
registered,  and  the  application  for  the  license  was- 
not  made  until  nine  years  after  the  ancestor's 
death  (3). 

By  as-  As  an  assignee  in  insolvency  only  takes  the  title 

insolvency  °f  ^ie  insolvent,  and  acquires  no  further  or  better 
after  con-  title  under  the   deed   of    assignment   than    is   in 
by  insolv  the  insolvent  at  the  date  of  such  deed,  he  cannot 
entt          obtain  priority  by  means  of  prior  registration  over 
a  bona  fide  vendee  of  the  insolvent,  under  a  deed 
executed  by  the  insolvent  antecedent  to  the  execu- 
tion of  such  deed  of  assignment,  but  not  regis- 
tered until  after  the  registry  thereof:  as  nothing, 
passes  in  such  a  case  under  such  deed  of  assign- 
ment (4). 

Lands  to       Registration  of  a  conveyance  does  not  affect  any 
grantor     lands  comprised  therein  to  which  the  grantor  has- 

has  no        no  title  (5). 

Title  -^  a  8rari^or>  having  no  title,  purports  to  convey 

ing  by       to  a  purchaser  for  value,  with  a  warranty,  and,. 

estoppel. 

(1)  Waters  v.  Shade,  2  Gr.,  458. 

(2)  By  thewood  Conv.,  692;  Blades  v.  Blades,  1  Eq.  Ca.&  Ab.,358.- 

(3)  Doe  d.  Bowen  v.  Bobertson,  5  Allen,  134. 

(4)  Collver  v.  Shaw.  19  Gr.,  599. 

(5)  Waters  v.  Shade,  2  Gr.,  457. 
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subsequently  thereto,  should  acquire  the  title,  that 
title  passes  eo  instante  from  him  to  the  purchaser 
and  his  assigns  by  way  of  estoppel.  Under  such 
circumstances,  nothing  could  pass  from  such 
grantor  to  a  subsequent  purchaser,  although  con- 
trary to  the  intent  of  the  Eegistry  Act,  and  the 
well  established  maxim  "nemo  plus  juris  ad  alium 
transferre  potest  quam  ipse  habet  "  (1). 

Priority  of  registration  is  also  conditional  upon  Prio,r't7 

r        condition- 

the  registered  instrument  passing  the  estate  pur-  al  that 
porting  to  be  conveyed  thereby  at  the  time  of  i 


execution.  A  subsequent  passing  of  the  title  will  time  of 
not  relate  back  to  the  date  of  the  registration  so 
as  to  give  such  instrument  priority  over  an  instru- 
ment registered  subsequent  to  the  registration  of 
the  former,  but  anterior  to  the  passing  of  the  title 
thereunder.  A  registered  mortgage,  which,  at  the 
date  of  its  execution  was  ineffectual  to  pass  the 
wife's  estate  by  reason  of  her  not  having  been 
examined  apart  from  her  husband,  was  subse- 
quent to  its  registration,  re-executed  by  the  hus- 
band and  wife,  and  the  statutory  examination  had, 
and  certificate  thereof  endorsed  upon  the  mort- 
gage. but  no  re-registration  took  place  ;  it  was 
held,  that  the  registration  was  sufficient,  under  the 
statute,  but  that  the  examination  of  the  wife,  upon 
the  re-execution  of  the  mortgage,  would  not  have 
relation  back  to  the  first  execution  of  the  mort- 
gage. An  instrumf  nt  affecting  that  land  had,  sub- 
sequent to  the  registration  of  the  mortgage,  been 
executed  by  the  husband  and  wife,  and  duly  regis- 

(1)  Com.  Dig.  Estoppel,  E  10;  Lyster  v.  Burroughs,  D.  &W., 
149  ;  Eyre  v.  Dolphin,  2  B.  &  B.,  2UO  ;  Gubbins  vs.  Gubbins.  D. 
&  W.,  160,  in  notes;  Doe  d.  Hennessy  v.  Myers,  2  O  S.,  424; 
Doe  d.  Irvin  v.  Webster,  2  U.  C.  It.,  224;  Doe  d.  Tiffany,  v. 
McEwan,  5  0.  S.,  598. 
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tered  ;  it  was  held  that  such  instrument  obtained 
priority  over  the  mortgage  (1). 

As  a  deed  so  defectively  executed  as  not  to  pass 
the  title,  is,  however,  evidence  of  a  contract  to  con- 
vey, it  is  conceived  that  the  registration  of  such 
deed  is  equivalent  to  a  registration  of  such  contract 
and  will  retain  priority  as  such  (2). 

Eegistration  of  articles  of  agreement  to  convey 
lands  will  give  them  priority  over  a  subsequent 
conveyance  of  such  lands  (3). 

Eegistration  of  a  deed  voluntary  in  its  creation, 
but  afterwards  rendered  valid  from  consideration 
subsequently  arising  (4),  confers  upon  such  deed, 
the  same  priority  as  if  it  had  been  founded  upon 
valuable  consideration  ab  initio,  in  favour  of  a 
party  claiming  thereunder  as  a  purchaser  or  mort- 
gagee for  value  (5),  but  not  as  against  the  parties 
to  such  deed,  and  those  claiming  under  them,  as 
volunteers  ;  for  as  to  them  priority  of  registration 
only  takes  effect  from  the  time  the  after  considera- 
tion arises  (6).  An  instrument  executed  in  good 
faith,  though  without  valuable  consideration,  will 
be  valid  and  retain  priority  against  a  subsequent 
purchaser  from  the  grantor,  provided  such  volun- 
tary conveyance  be  duly  registered  before  the  exe- 
cution of  the  deed  to,  and  before  the  creation  of  a 
binding  contract  for  the  conveyance,  to  such  subse- 
sequent  purchaser  (7). 

Under    some    circumstances     registration    has 

peculiar  effect. 

(1)  Beattie  v.  Mutton,  14  Gr.,  686. 

(2)  Davis  v.  Earl  of  Strathruore,'  16  Ves.,  418  ;  see  Bishop  on 
Contracts,  s.  585. 

(3)  Thompson  v.  Simpson,  1  D.  &  W,,  459 ;  see  Rochard  vs. 
Fulton,  7  Ir.  Eq.,  131. 

(4)  See  p.  221  ante. 

(5)  In  re.  Flood's  Estate,  13  Ir.  Ca.  R.,  312. 

(6)  See  p.  222  ante. 

(7)  See  Stat.  31,  Vic.,  c.  9 ;  Richardson  v.  Armitage,  18  Gr. ,  512. 
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Registration  of  an   instrument   is   evidence  of,  Amounts 

to  dehv- 
•and  tantamount  to,  a  complete  execution  thereof  ery. 

"by  delivery  (1) ;  although  such  registration  is  not 
;an  act  of  part  performance  of  a  parol  contract, 
.such  as  will  entitle  a  party  to  relief  in  Equity. 
Where  the  vendor  alone  executed  a  conveyance 
and  registered  it ;  it  was  held  that  such  registra- 
tion was  not  such  an  act  of  part  performance  as 
would  place  him  in  a  position  to  ask  the  Court  to 
•compel  the  defendant  to  carry  out  the  sale  (2). 
Under  the  New  Brunswick  Act  it  has  been  held 
that  as  between  the  grantor  and  the  grantee,  the 
registry  of  a  deed  transfers  the  title  and  possession 
l>y  relation  from  the  delivery  of  the  deed,  but  it  will 
.not  affect  the  intermediate  rights  of  third  parties 
not  privy  to  the  deed  (8).  It  has  also  been  hold 
under  that  Act,  that  a  deed  registered  thereunder 
does  not  of  itself  amount  to  such  a  possession  as 
will  enable  the  grantee  to  maintain  trespass  against 
a  person,  in  actual  adverse  possession  of  the  land, 
who  took  possession  thereof  subsequent  to  the 
registration  of  such  deed,  and  the  plaintiff's  entry 
thereunder  (4). 

The  registration  in  a  County  Registry  Office  has  Under 
been  held  sufficient  to  make  a  deed  valid  under 
the  Statutes  of  Mortmain  without  requiring  enrol- 
ment in  Chancery  (5). 

Registration  of  an  instrument  as  a  deed  is  coii- 

(1)  Muir  v.  Dnnnett,  11  Gr.,  85;  Childers  v.  Childers,  3  K.  & 
J.,  310,  315  ;  1  De  G.  &  J.,  487,  495  ;  Bishop  on  Contracts,  s.  763  ; 
Gammon  v,  Jockey,  2  Sup.  Ct.  (Nova  Scotia),  Itep.,  314;  Parker 
v.  Hill,  1  Met.,  447  ;  Trust  &  Loan  Co.  v.  Covert  et  al,  32,   U. 
C.  K.,  2.>2  ;  1,  App.  B.,  26  ;  1,  Sup.  Ct.,  11.,  564. 

(2)  Hawkins  v.  Holmes,  1  P.  Wins.,  770. 

(3)  Patterson   v.  Tingley,  5  All.,  553  ;  see  Doe  d.  Bridges  v. 
<3uint,  East.  T.,  1828 ;  Stevens'  Digest  (N.  B.),  445. 

(4)  Dunham  v.  King,  Trinity  T.,  1831  ;  Stevens'  Digest  supra. 

(5)  Halleck  at  al.  v.  Wilson,  7  U.  C.  P.,  28  ;  Mercer  v.  H^ws- 
ion  et  al.,  9  U.  C.  P.,  349;  Harnbly  v.  Fuller,  22  U.  C.  P.,  141. 
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elusive  against  its  testamentary  character  (1) ;  but 
where  an  instrument  requires  certain  formalities, 
registration  is  not  evidence  of  such  formalities 
having  been  complied  with  (2). 

When  de-      A  defendant  in  an  action  of  ejectment  is  estop- 

es'topped    ped  from  denying  the  title  of  the  plaintiff  being  a. 

from  de-    non-registered  one,  where  it  comes  through  the 

registered  defendant  himself;  particularly  where  the  objection 

title-         was  not  taken  at  the  trial  (3). 

Surrender      The  registration  of  a  deed  operating  in  law  as  a 

at  aw>  surrender,  is  not  equivalent  to  the  registration  of 
an  actual  deed  or  instrument  of  surrender  (4),  nor 
does  the  registration  of  a  deed  containing  coven- 
ants extend  such  covenants  beyond  their  original 
import  (5). 

Binds  The  Registry  Act  is  binding  upon  Railway  Com- 

Compan-   Ponies  (6),  and  on  Municipal  Corporations  (7). 

ies.  A  plea  setting  up  registration  of  an  instrument 

is  good,  although  the  registration  may  have  been 
effected  after  action  brought,  but  before  plea  filed 
(8). 

Frauds  on      Frauds  upon  the  Registry  Act  will  be  relieved 

dVedTiT6    against  in  a  Court  of  Equity  (9). 

Equity.          Registration  of  a  mortgage  protects  the  equit- 
|gistra-   ajj]e  {.-£}e  Of  ^ie  mortgagor  to  the  same  degree  as- 

mortgage,  it  protects  the  legal  title  of  the  mortgagee,  and 
confers  priority  upon  such  equitable  title.  A 
mortgagee  under  a  registered  mortgage  while 

(1)  Majoribanks  v.  Hovenden,  1  Dru.,  11. 

(2)  Re  Higgins,   19  Gr.,  303;  Tiffany  v.  McCumber,  13  U.  C, 
B.,  159. 

(3)  Garrett  v.  Blakely,  9  U.  C.  P.,  16. 

(4)  1'owell  v.  Kelly,  10  Ir.  L.  B.  (Q.  B.),  192. 

(5)  Chandcs  v.  Brownlow,  2  Bidg.  P.  C.,  428. 

(6)  Harty  v.  Appleby.  19  Gr.,   205 ;  see  Beg.  v.  Smith,  43  U, 
C.  B.,  369. 

(7)  Dunlop  v.  Township  of  York,  16  Gr.,  216. 

(8)  Carlisle  v.  Whaley,  L.  B.,  2,  H.  of  L.,  391. 

(9)  Curtis  v.  Perry,  6  Ves.,  739  :  Osborue  v.  Williams,  18  Ves.r 
379;  Battersby  v.  Smith,  3  Madd.,  110. 
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in  possession  made  a  lease  ;  in  an  action  by  the 
mortgagor  against  the  lessee  to  recover  possession 
the  latter  set  up  title  as  a  purchaser  without  notice, 
and  also  relied  upon  an  acknowledgment  having 
been  given  which  would  bind  him.  It  was  held 
that  the  registration  of  the  mortgage  gave  priority 
to  the  mortgagor's  equitable  title,  which  rendered 
notice  immaterial,  and  that  the  acknowledgment 
by  the  mortgagee  alone  was  sufficient  as  against 
the  lessee  (1). 

It  was  the  opinion  of  Esten  V.  C.,  that  the  Reg-  Rights  of" 
istry  Act  of  18-46,  and  the  statute  13-14  Vic.,  cap.  hicum-  ° 


63  did  not  affect  equitable  liens  or  mortgages  (2),  trance  or 

hens. 
and  it  was  shortly  afterwards  held  that  the  latter 

statute  made  no  change  in  the  rights  of  equitable 
encumbrancers  (3).  But,  as  between  equitable 
encumbrancers  themselves,  it  was  held,  that  prior- 
ity may  be  acquired  by  prior  registration,  subject 
to  such  priority  being  defeated  by  notice  (4). 

The  subject  of  registration  as  it  affects  equitable 
interests  is  referred  to  in  the  notes  upon  section 
eighty-  one  post. 

Neglect  upon  the  part  of  a  person  to  register  an  Neglect  to* 
instrument  will  have  the  effect  of  postponing  or  re 
defeating  such  instrument  as  between  him  and  a 
subsequent  purchaser  or  encumbrancer  for  value, 
without  notice  ;  and  it  matters  not  if  tho  registration 
has  been  prevented  by  the  fraud  of  a  subsequent 
purchaser,  provided  he  has  in  the  meantime  con- 
veyed to  a  third  party  for  value  without  notice  (5). 
It  is  important  therefore  that  registration  should 

(1)  Ball  v.  Lord  Riversdale,  Beat.,  550. 

(2)  Hughson  v.  Davis,  4  Gr.,  588. 
raj  McMaster  v.  Phipps,  5  Gr.,  253. 

(4)  Beth  ane  v.  Caulcutt,   1  Gr.,  81;    Ferrass   v.   McDonald, 
5  Gr.,  310. 

(5)  Doe  d.  Nellis  v.  Matlock,  2  0.  S.,  487. 


560  REGISTEBING    OR    OMITTING    TO    REGISTEB.     \ca,*?-  x> 

L    §71. 

be  effected  promptly,  in  order  to  protect  the  rights 
of  the  person  claiming  thereunder  as  against  third 
parties  (1).  A  vendor  took  from  the  purchaser  a 
mortgage  for  part  of  the  consideration  money,  but 
did  not  register  it  until  some  months  after  the 
deed  to  the  purchaser  had  been  registered  ;  in  the 
meantime  the  mortgagor  created  a  second  incum- 
brance  in  favour  of  bona  fide  mortgagees,  which 
was  registered  long  before  the  first  mortgage,  with- 
out notice  thereof;  held,  that  the  want  of  a  receipt 
for  the  consideration  money  upon  the  purchaser's 
deed  was  not  sufficient  to  postpone  the  second 
incumbrance  (2).  A  consent  to  the  effect  that  a 
prior  registered  mortgage  should  be  postponed  to 
a  subsequent  one,  notwithstanding  such  prior  reg- 
istration, will  not,  unless  registered,  have  that 
effect  against  an  assignee  of  such  prior  mortgage 
for  value  without  notice  (8). 

A  person  claiming  under  an  unregistered  title 
from  the  patentee  of  the  Crown,  must  register  the 
title  to  protect  himself  against  any  subsequent 
deed  or  mortgage  made  for  valuable  considera- 
tion (4). 

'Omission '     Where   a  vendor  neglected  to  register  a  mort- 
Tnoirt-18  ergaSe<  taken  to  secure  unpaid  purchase  money,  it 
gages.       was  held  tiiat  }ie  could  not  repudiate  the  mortgage, 
and  revert  to  his  vendor's  lien,  as  against  a  subse- 
quent   encumbrancer    who   registered  before  the 
mortgage   was   registered    (5).      If    a   mortgagee 
neglect  to  register  his  mortgage,  a  lessee  from  the 
mortgagor   in   possession   without   notice   of   the 

(1)  See  Listowel  v.  Gibbings,  9  Ir.  C.  L.,  223. 

(2)  Baldwin  v.  Duignan,  6  Gr.,  595;  see  13 arnhart  v.  Green- 
shields,  9  Moore  P.  C.,  Ap.,  18. 

(3)  Campbell  v.  McDougall,  26  Gr.,  280. 

(4)  McCarthy  v.  Arbuckle,  29  U.  C.  P.,  5. 

(5)  Burgess  v.  Howell,  8  Gr.,  37.     See  Boucher  v.  Smith,  9 
Gr.  at  page  352. 
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mortgage  will  not  ba  affected  thereby,  and  the 
mortgagor  will  be  bound  by  the  demise  in  like 
manner,  as  if  such  demise  had  been  made  prior  to 
the  execution  of  the  mortgage  (1). 

If  a  vendor  conveys  land  to  a  purchaser  under 
an  agreement  that  the  latter  will  execute  a  mort- 
gage to  the  vendor  to  secure  the  purchase  money, 
which  agreement  is  not  registered,  and  executions 
against  lands  are  filed  in  the  Sheriff's  Office  against 
the  purchaser,  they  will  prevail  over  the  agree- 
ment (2). 

An  unregistered  mortgage  is  invalid  against  the 
lessee  of  th>  mortgagor  without  notice  of  such 
mortgage  (3).  So  it  has  been  held  that  until  the 
purchaser  of  real  estate  has  registered  his  deed, 
the  creditors  of  the  vendor  may  subsequently  to 
the  sale  obtain  a  valid,  legal  or  judicial  hypothec 
on  such  property  (4). 

If  a  creditor  takes  a  mortgage  or  other  convey- Neglect  of 
ance   of   property    from    his    principal    debtor   in%gi8^ 
security  lor  his  debt,  but  neglects  to  register  such  securities, 
instrument,   whereby  the    property   is    lost    as    a 
security,  such  omission  on  his  part  amounts   to 
that  degree  of  negligence  which  will  discharge  the 
surety  to  the  extent  that  he  is  injuriously  affected 
by  such  non-registration  (5).  • 

But   where   a  rule   of   Court   provided    tbat    a  Neglect  by- 
recognizance  for  the  payment  of  the  rent  of  the  officers  of 
property  in  charge  of  the  Court  should  be  regis- to  register, 
tered,  and  a  lien  on  the  property  of  a  lessee  was 
lost  by  the  failure  of  the  Clerk  of  the  Court  to 

(1)  Jackson  v.   Loughbread,   2   Johns. ,   75 ;    Keech   v.   Hall, 
1  Doug. ,  21 . 

(2)  Gait  v.  Bush.,  8Gr.,  360. 

(3)  Billiard  Mt'ges,  174. 

(4)  Lefebvre  v.  Bauchand,  1  Legal  News,  p.  230. 

(5)  Wulff  v.  Jay,  L.  B  .  7  Q.  B.,  756 ;  Stratton  v.  Bastall,  2  J. 
E  ,  306  ;  see  Wrixon  v.  Vize.  4  Ir.  Eq.,  468. 
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register,  it  was  held,  that  the  surety  for  the  rent 
was  not  discharged  ;  upon  the  ground  that  the  rule 
of  Court  was  not  made  for  the  benefit  of  sureties, 
and  that  the  owner  of  the  property  should  not  be 
prejudiced  by  the  negligence  of  the  officers  of  the 
Court  (1). 

ByTrus-  Trustees  are  personally  responsible  if  they 
neglect  to  register  an  instrument  requiring  regis- 
tration (2),  and  one  entrusted  with  another's 
money  to  invest  is  liable  for  any  loss  occasioned 
by  his  not  registering  the  security  (3). 

By  Solid-  When  an  instrument  requiring  registration  is 
committed  to  the  care  of  the  solicitor,  it  is  his 
duty  to  register  the  saino,  and  if  he  neglects  to  do 
so,  he  will  be  liable  to  his  client  for  any  loss  sus- 
tained through  such  neglect  (4) ;  especially  if  the 
requisite  fees  for  registration  have  been  advanced 
to  him  by  the  client  for  that  purpose  (5).  The 
action  against  the  solicitor  being  substantially  for 
breach  of  contract  is  maintainable  without  shew- 
ing any  actual  damage  (6). 

The  solicitor  is  also  responsible  in  law  for  all 
damages  occasioned  by  his  negligence  in  searching 
for  encumbrances  (7).  Where  a  deed  was  not  reg- 

(1)  Jephson  v.  Maunsell.  10  Ir.  Eq.  R.,  38  ;  affirmed  Ib.,  132. 

(2)  Macnamara  v.   Carey,  Ir.  R.,   1  Kq.,  9  ;  Lester  v.  Lester, 
G  Ir.  Ch.  It.,  513. 

(3)  Holmes  v.  Thompson,  38  U.  C.  R.,  292;  Petors  v.  Weller, 
30  U.  C.  R.,  4. 

(4)  Plant  v.  Pearman,  41  L.  J.,  (Q.  B.),  169. 

(5)  Lynch  et  al.  v.  Wilson,  22  U.  C.  R.,  226. 

(G)  Doan  v.  Warren  et  al.,  11  U.  C.  P.,  423 ;  aes  as  to  liabili- 
ties of  solicitor  in  investigation  of  titles,  &e  ,  Ross  v.  Strathy, 
16  U.  C.  R.,  430  ;  Darling  et  al.  v.  Waller,  22  U.  C.  R.,  363  ; 
Peters  v.  Weller  supra;  Crosby  v.  Murphy,  8  Ir.  C.  L.,  301  ; 
Stevenson  v.  Rowand,  2  Dow.  &  C.  L,  104. 

(7)  Hamilton  v.  Lyster,  7, 1.  E.  R.,  660  ;  Brooks  v.  Day,  2  Dick., 
572  ;  Firshall  v.  Cole,  7  Vin.  Ab.,  6  pi.  65  M.  S. ;  Green  v.  Jack- 
sou  Peake,  236  ;  Ireson  v.  Pearman,  3  B.  &.  C.,  799 ;  5  D.  &  Ry., 
C87  ;  Temple  v.  McLachlan,  2  New  Rep.,  136  ;  Parker  v.  Rolls, 
14  C.  B.,  6?1. 
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istered  owing  to  neglect,  a  subpoena  to  show  cause 
-why  it  should  not  be  registered  was  issued  against 
the  party  whose  duty  it  was  to  cause  its  regis- 
tration (1). 

An  unregistered  conveyance  of  laud  operates  as  Operation 
.a  release  if  the  vendee  is  in  possession    at  the  ^t^red68 
time  ;  if  he  takes  possession  immediately  alter,  itconvey- 
may  operate  as  a  feoffment  (2). 

Under  the  Registry  Acts  non-registration  is  aNon-regis- 
proof  of  fraud  as  against  any  subsequent  registered  p^oof  "of 
•conveyance,    independently  of  any   consideration  fraud. 
whether  the  person  executing  the  first  was,  or  was 
not,  the  saiie  person  who  executed  the  second  (3). 

The  want  of  registration,  however,  invalidates  Effefk  °f 

want  of 

the  instrument  as  against  subsequent  purchasers  registra. 
.and    encumbrancers    only;    it    has   no    effect   astlon' 
against  the  assignees  of  the  party  conveying  (4). 

A  mortgage,  though  not  registered,  is  good  inter 
paries,  and  those  claiming  through,  by  or  under 
them  (5). 

The  object  of  the  Registry  Laws  being  only  to 
protect  subsequent  purchasers,  they  do  not  inval- 
idate a  conveyance,  on  account  of  its  non-registra- 
tion, as  between  the  party  taking  the  conveyance 
.and  him  who  conveys  and  his  assigns  in  bank- 
ruptcy. Nor  does  a  deed  of  assignment  acquire 
any  greater  force  by  virtue  of  its  registration  than 
it  originally  possesses,  as  against  an  earlier  unreg- 
istered instrument.  A  registered  deed  of  assign-- 

(1)  Siddenham  v.  Harrison,  Gary,  97. 

(2)  Doe  d.  McKay  v.  Allen,  2  AIL,  19. 

(3)  May  on  Fraud,  Conv.,  226. 

(4)  Ex  parte   Coles  v.   Rucken,  1  Dear  &  Ch.,   100  ;  1  L.  J. 
(N.   S.)  Chy..   18;    Jones  v.  Gibbon,   9  Ves.,   407;  Hodson  v. 
Sharpe,   10   East.,  350  ;    Cf.  Willis  v.  Brown,    10  Sim.,   127  ; 
McNeill  v.  Cahill,  2  Bligh,  228;  Patterson  v.  Tingley  5  All.,  553. 

(5)  Salmon  v.  Clagett,   3  Bland.,   126  ;    Andrews   v.   Burns, 
11  Ala.,  691;   Moore  v.  Thomas,    1   Oregon,  201;    Howard  v. 
Mclntyre,  3  Allen,  571. 
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ment  will  not,  therefore,  cut  out  or  postpone  a. 
prior  unregistered  deed  from  the  insolvent,  founded 
upon  valuable  consideration,  taken  without  notice 
of  the  grantor's  insolvency,  and  otherwise  valid 
according  to  the  provisions  of  the  Insolvent  Act 
(1).  Held,  that  until  the  purchaser  of  real  estate 
has  registered  his  title,  the  creditors  of  the  vendor 
may,  subsequently  to  the  sale,  obtain  a  valid  legal 
or  judicial  hypothec  or  mortgage  on  such  property  ; 
sale,  without  registration,  having  no  effect  as- 
regards  third  parties  (2).  • 

Inconsist       Where  inconsistent   conveyances   are  executed 
veyances    ^?v  ^ne  same  grantor,  that  last  registered,  although 
by  same    postponed,  is  personally  binding  upon  the  grantor 
and  those  claiming  under  him  as  volunteers  ;  and 
the  property  comprised  in  the  deed  first  registered 
is  bound,  after  satisfying  the  trusts  raised  by  the 
deed  first  registered,  by  the  contents  and  trusts  of 
the  deed  last  registered  (8). 

Where,  through  a  mistake  in  a  registered  deed, 
a  portion  of  the  property  intended  to  have  been, 
conveyed  was  omitted,  and  a  judgment  was  after- 
wards registered  against  the  vendor,  it  was  held, 
that  the  judgment  did  not  affect  the  portion  so 
accidentally  omitted  (4).'  Where  deeds  are  not 
registered  they  will  take  effect  according  to  the 
priority  of  time  of  execution  or  delivery  as  at 
Common  Law. 

Omission       Omission  in  the  registration  of  any  of  the  deeds 
to  register  •     ^jg  cnajn  Of  ^|e  wjn  prejudice  one  in  making 

all  deeds  .  x 

in  chain    out  his   title   in  an  action  at   law  (5),  and  may 


of  title. 


(1)  Collver  v.  Shaw,  19  Gr.,  599  ;  Jones  v.  Gibbon  supra. 

(2)  Lefebvre  v.  Baucband,  1  Legal  News  (Q.).  230. 

(3)  McNeill  v.  Cahill,  2  Bligh.  228. 

(4)  McMaster  v.  Phipps,  5  Gr.,  253. 

(5)  Kitchen  v.  Murray,  16  U.  C.  P.,  69. 
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render  a  vendor  incapable  of  requiring  a  vendee 
to  carry  out  his  purchase  (1). 

A  term  of  years  was  vested  in  B.  for  life  with 
remainder  to  E.,  his  daughter.  Upon  her  mar- 
riage with  W.  she  and  B.  conveyed  by  deed  to 
trustees  to  the  use  of  B.  for  life,  remainder  to  "W., 
the  intended  husband,  for  life,  remainder  to  E., 
remainder  over.  This  deed  was  unregistered. 
After  B.'s  death,  ^.  being  in  possession,  conveyed 
by  a  registered  deed.  W.  then  died.  It  was  held, 
affirming  the  ruling  of  the  Court  of  Exchequer, 
that  the  latter  conveyance  had  priority  over  the 
unregistered  settlement,  and  was  therefore  valid  as 
as  against  E.  claiming  thereunder  alter  W.'s 
decease  (2). 

It  may  be  observed,  that  the  lien  upon  the  land  Mutual 
of  a  person  insured  in  a  Mutual  Insurance  Com- Insurance 
pany  does  not  require  registration  to  preserve  its 
priority  (3). 

75.  All  wills   or  the  probates  thereof   registered  within  the  w-,i        . 
space  of  twelve  months  next  after  the  death  of  the  testator  or  ,    '•  ^.n°;i 
testatrix,    shall    he   as  valid  and    effectual    against  subsequent  1C£'JS. ere 
purchasers  and  mortgagees,   as  if  the  same  land  been  7-egistered  wl-4.  *-U  & 
immediately  after  such  death;  and  in  case  the  devisee  or  person  f-61 
interested  in  the  lands  devised  in  any  such  will  is  disabled  from  ,1]       -i 
registering  the  same  within  the  same  time  by  reason  of  the  con-    6  t 

testing  of  such  will  or  by  any  other  inevitable  difficulty  wilhout  ^  aga" 
his  or  her  wilful  neglect  or  default,  then  the  registration  of  the     C> 
same  within  the  space  of  twelve  months  next  after  his  or  her 
attainment  of  such  will  or  probate  thereof,  or  the  removal  of  the 
impediment  aforesaid,  shall  be  a  sufficient  registration  within  the 
meaning  of  this  Act.     31  V..  c.  20,  s.  65. 

The  provisions  relating  to  the  registration  of  Provisions 
wills  are  generally  introduced  in  the  Provincial as  t(?  ^j* 
and  Imperial  .Registry  Acts  by  way  of  proviso  or  ed  by  way 
exception.  They  are  intended  to  grant  a  greater 

(1)  Brady  v.  Walls,  17  Gr.,  699. 

(2)  Warburton  Y.  Loveland,   1  Hud.   &  B.,  623  ;  affirmed  on 
appeal,  6  Bli.  N.  S.,  1. 

(3)  Montgomery  v.  Gore  District  M.  Ins,  Co.,   10  Gr.,  501;  see 
-exparte  Hill,  2  Chy.  Cham.  B.,  348. 

18 


266  REGISTERING    OR    OMITTING    TO    REGISTER.      ("CHAP.  x. 

indulgence  to  wills,  when  registered  in  pursuance 
of  the  regulations  prescribed  or  laid  down  in  such 
provisions,  than  is  accorded  to  deeds  and  other 
instruments  ;  wills  so  registered  having  a  relation 
back  to  a  period  antecedent  to  the  date  of  registra- 
tion, viz.,  to  the  death  of  the  testator  ;  thus  retain- 
ing their  priority  against  any  purchasers  or  mort- 
gagees claiming  under  the  heir-at-law,  under 
instruments  executed  by  him,  subsequent  to  the 
death  of  the  testator  but  prior,*to  the  registration 
of  such  will  (1). 
Principle  This  exception  to  the  general  policy  of  the  Reg- 

on  which    .  .... 

this  ex-     istry  Act,  which  requires  a  prompt  registration  of 
based*"  "  instrumfen^8  affecting  lands  to  ensure  priority,  is 
no  doubt  based  upon  the  circumstance  that  wills 
have   always   been   looked  upon  as  being  in  the 
nature  of  secret  transfers  or  conveyances.     From 
the  character  of  such  instruments,  and  the  circum- 
stances usually  accompanying  their  publication,  it 
may  be  difficult,  and  in  some  instances  impossible, 
for  devisees  or   others   beneficially  interested   to 
effect   an  immediate   registration.     A    will   being 
frequently  committed  to  the  custody  or  guardian- 
ship of  those  whose  interest  may  be,  in  their  own 
opinion,  better  served  by  suppressing  or  conceal- 
ing the  will  from  the  knowledge  of  those  entitled 
thereunder,  it  would   be  a  manifest   injustice  to 
impose  upon  the  devisees  and  those  entitled  under 
such  will  as  prompt  a  registration  thereof  as  is 
required    in   other   cases.     Such    a    requirement 
would,  as  one  can  easily  see,  aid  and  assist  the 
heir-at-law   and  others  in  knowingly  committing 
fraud,  by  defeating  the  objects  of  the  testator.     A 
will  is,  in  contemplation  of  law,  a  deed  (2). 

(1)  Wilson,  16. 

(2)  Doe  d.  Baker  v.  Clark,  7  U  C.  B..  44. 


'l        WILLS  EXECUTED  ABROAD.  267 

.  J 

As  the  Irish  Eegistry  Act  does  not  contain    a  Wills  rare- 
clause  declaring  unregistered  wills  to  be  void  asteredin 
against  purchasers,  &c.,  or  specifying  any  period  Ireland> 
within  which  registration  should  be  effected,  the 
registration  of  wills  in  Ireland  is  of  rare  occur- 
rence (1). 

Under  the  Kegistrv  Act  of  1795  registration  ofReg-Act 

•    ...  "  1795  con- 

wills  was  optional,  and  was  confined  to  those  exe-  fined  to 


cuted  by  a  testator  dying  within  this  Province  (2)  ; 
and  the  period  within  which  registration,  if  made,  within 
would  relate  back  to  death  of  testat  >r  was  limited  ?incei 
by  that  Act  to  six  months  from  date  of  death  (3). 

The  Kegistry  Act  of  1846  extended  the  provision  R,ef  •  Accfc 

.  •  .  •,-.  i 

of  registration  ol  wills  to  such  as  were  executed 
by  testators  dying  abroad  ;  and  the  period  of  six 
months  was  enlarged  to  twelve  months  (4). 

The  English  Eegistry  Acts  distinguish  between 
wills   executed    by    testators   dying   abroad,    and  served  by 
those  dying  within  the  United  Kingdom,  bv  extend-  Ellglish 

r\P£T       A  f^t*? 

ing  the  period  within  which  registration  should  be 
effected  in  order  to  obtain  the  benefits  of  the  Acts 
to  three  years  from  date  of  testator's  death,  in  tbe 
case  of  wills  coming  under  the  former  class  ;  while 
the  period  of  registration  allowed  to  devisees 
under  wills  coming  within  the  latter  class  is  only 
six  months  from  the  testator's  death. 

This  distinction  has  not  been  recognized  in  any  Not  acted 
of  the  Ontario  Registry  Acts  ;  though  it  may  be  aonliere' 
subject  worthy  of  consideration  whether  a  reason- 
able extension  should  not  be  allowed  to  devisees, 
and  others   interested,   under  wills   executed   by 
testators   dying    abroad.     Two  years  would   not 

(1)  Fury  v.  Smith,  1  H.  &  B.,  759  ;  Madden,  27. 

(2)  Doe  d.  Eberts  v.  Wilson,  4  U.  G.  B.,  386. 
(8)  Sec.  15. 

(4)  Sec.  12. 
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appear  to  be  an  unreasonable  limit  in  such  cases. 
It  has  been  said  that  this  absence  of  distinction  is 
compensated  for,  by  not  requiring  the  cause  of  the 
difficulty  preventing  the  registration  of  the  will  to 
be  registered  (1). 

Registry        The  registration  of  wills  within  twelve  months 
months     next   after  the  death  of  the  testator  is  declared  to 


equivalent  ^e  ^y  ^his  section,  as  valid  and  effectual  as  against 

to  registry 

immedi-    subsequent  purchasers  and  mortgagees,  as  li  the 


same  na^  *een  i^gis*61'6^  immediately  after  such 
death.  In  other  words,  that  the  death  of  the 
testator  and  the  registration  within  the  year  are 
to  be  taken  as  inseparably  connected  and  continu- 
ous acts  ;  and  that  any  conveyance,  or  other 
instrument  executed  by  the  heir  at  law,  will  not 
have  any  force  or  effect  against  such  devise,  pro- 
vided the  devisee  registers  within  twelve  months 
from  the  death  of  the  testator. 

•Conse-  Failure  or  neglect  on  the  part  of  the  devisee  or 
neglect  to  other  interested  party  to  register  the  will  within 
register  ^}ie  proper  time,  (unless  within  the  exception 
in  pre-  ;  "'  contained  in  this  section,)  does  not  render  the 

scribed  w^}  ^Q[^  against  subsequent  purchasers  or  niort- 
period.  >  .  .  . 

gages  from  the  heir-at-law  after  the  registration 
of  the  will  (2).  But  the  will  is  void  as  againt 
those  purchasers  and  mortgagees  from  the  heir- 
at-law  who  register  before  the  will  is  registered. 
It  was  remarked,  however,  by  Lord  Justice  Turner 
that,  although  the  Kegistry  Act  provided  that  wills 
should  be  valid  if  registered  within  the  specified 
time,  yet,  on  the  other  hand,  the  Act  imported 
a  negative  to  the  effect  that  they  should  be  invalid 
unless  so  registered  (3). 

(1)  McLeod  v.  Truax,  5  0.  S.,  p.  459. 

(2)  Eigge,  84  n. 

(3)  Chadwick  v.  Turner,  L.  B.,  1  Chy.,  310,  376. 
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§75.   J 

The  language  of  the  English  Registry  Act  as  to  jjjjj8^ 
the  registry  of  wills  has  given  rise  to  doubts,  12  mos. 
whether,  in  case  a  will  is  not  registered  within  the 
prescribed  period,  a  good  title  can  be  made  there- 
under without  the  concurrence  of  the  heir-at-law. 
It  has  been  suggested  that  a  will,  registered  after 
the  expiry  of  the  statutory  period  will  be  void 
against  a  purchaser  or  mortgagee  from  the  heir- 
at-law,  without  notice  of  the  will.  Although  the 
language  of  the  Acts  occasions  some  difficulty  in 
pronouncing  upon  their  meaning,  it  is  conceived 
that,  except  for  the  purpose  of  fixing  some  limit 
within  which  the  heir-at-law  cannot  deal  with  the 
estate  to  the  prejudice  of  the  devisees,  the  time 
for  the  registration  of  a  will  is  directory  only  ;  and, 
that  as  to  wills  not  registered  in  due  time,  although 
by  the  Act  they  are  made  void  against  purchasers 
and  mortgagees  from  the  heir-at-law,  so  long  as 
such  wills  remain  unregistered,  yet  as  soon  as  they 
are  registered  they  take  effect  and  obtain  priority 
against  such  purchaser's  and  mortgagees  subsequent 
to  the  registration  of  the  will  (1). 

The    analogy   between    wills    and   conveyances  Analogy 
must  not,  it  is  said,  be  carried  too  far  ;  for  it  does  wmTand 
not  follow  that  a  purchaser  for  valuable  considera-  convey- 
tion  from  the  heir-at-law,  subsequent  to  the  expiry 
of  the   prescribed   limit    of  twelve    months,    and 
while  the  will  is  unregistered,  will  be  postponed 
thereto  by  reason  of  its  registration  before  his  own 
conveyance  is  registered.     It  is  not  the  policy  of 
the  several  Registry  Acts  to  place  a  devisee  upon 
the  same  footing  as  a  purchaser,  so  far  as  regards 
the  advantage  afforded  by  registration,  but  to  pro- 
tect purchasers  against  unregistered  deeds  (2). 

(1)  See  Davidson  Con.  769 ;  Rigge,  84  n. 

(2)  Chadwick  v.  Turner  L.  B.,  1  Chy.,  310,  376. 
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Practice  m     jj.  api)ears  to   be   the   practice   in   England  to 

England  •        , ,  ,    41        ,     • 

to  obtain  require  the  concurrence  of  the  heir-at-law  in  a 
h^r-Tt-  °  Conveyance  from  the  devisee  to  a  purchaser  from 
law.  the  latter  where  the  will  has  not  heen  registered 
(1).  In  order  to  allay  all  doubts  arising  as  to  the 
priority  of  a  will  registered  after  the  statutory 
period,  but  before  the  registry  of  a  conveyance 
from  the  heir-at-law,  it  was  enacted  by  the  Vendor 
and  Purchaser  Act  of  1874  (Imp.  Stat.,  37-38  Vic., 
cap.  78,  sec.  8),  that  when  "the  will  affecting  lands 
in  Middlesex  or  Yorkshire  has  not  been  registered 
within  th'e  period  prescribed  by  law  in  that  behalf, 
an  assurance  of  such  lands  to  a  purchaser  or 
mortgagee,  executed  by  the  devisee,  or  by  some 
one  deriving  title  under  him,  shall,  if  registered 
before,  take  precedence  of  and  prevail  over  any 
assurance  from  the  testator's  heir-at-law." 

wiurede-      Where  the  devisee  would  be  heir-at-law,  had  the 
Tee,is.     testator  died    intestate,    the    will    need    not    be 

also  heir- 
at-law,       registered  under  this  section,  (2). 

Bequest  of  When  leasehold  estates  are  bequeathed  by  will, 
leaseholds  and  tl)e  executor  assents  in  writing  to  the  bequest, 
the  legatee's  title  must  be  protected  by  registering 
the  instrument  containing  the  assent  (3).  A 
verbal  assent  is  of  course  incapable  of  registration 
(4).  It  has  been  said  that  registration  of  a  will 
bequeathing  leasehold  estates  is  unnecessary  to 
the  validity  of  such  bequest,  as  no  title  can  be 
shown  thereto  without  notice  of  the  will  (5).  It  is 
conceived,  however,  that  it  is  essential  to  register 
such  will  in  order  to  protect  the  legatee  where  the 

(1)  Dart  V.  &  P.,  5  Ed.,  682. 

(2)  Wilson,  21. 

(3)  3  Bythewood,  5. 

(4)  Williams  v.  Sorrel,  8  Jur.,  389. 

(5)  Sugden  V.  &  P.,  546. 
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leasehold  estate  extends  beyond  the  term  of  seven 
years  (1). 

The  words  "  subsequent  purchasers  and  mortga-  qlielntpur 
gees  "  refer  to  purchasers  and  mortgagees  from  chasers," 
the  heir-at-law,  and  not  to  purchasers  and  mort- 
gagees from  the  ancestor  or  testator.  The  Act 
avoids  conveyances  and  mortgages  executed  by  the 
heir-at-law  as  against  a  devisee  from  the  testator, 
provided  the  devisee  registers  the  will  within 
twelve  months  from  the  date  of  the  death  of  the 
testator,  or  the  removal  of  any  impediment  referred 
to  in  this  section.  The  registration  of  such  will 
within  the  above  mentioned  period  can,  of  course, 
have  no  effect  upon  purchasers  or  mortgagees  from 
ihe  testator,  who  register  their  conveyances  or 
mortgages  after  the  testator's  death,  but  prior  to 
the  registry  of  the  will.  Such  last  mentioned  pur- 
chasers and  mortgagees  will  retain  priority  against 
the  devisee. 

Although  a  devisee,  being  a  volunteer,  will  not, 
by  prior  registration  of  the  will,  be  able  to  obtain 
priority  against  a  purchaser  from  the  testator  for 
value,  yet  the  vendee  of  such  devisee,  for  value 
and  without  notice  of  the  testator's  deed,  will 
retain  priority  against  the  latter,  provided  the  will 
and  the  conveyance  from  the  testator  are  first 
registered  (2). 

The  Act  extends  the  time  for  registering  the  will,  Extension 
where  the   devisee   or   other   party   interested   is  registry  of 
prevented    from    registering    within    the    twelve wiu- 
months  next  after  the  testator's  decease  by  reason 
"of  the  contestation  of  the  will  or  by  any  other 
inevitable  difficulty  "  not  arising  from  his  wilful 
neglect   or   default,    in    which    case   registration, 

(1)  See  notes  to  section  37  ante. 

(2)  McDonald  v.  McDonald  el  al,  44,  U.  C.  E.,  291. 
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within  twelve  months  next  after  the  attainment 
of  the  will  or  removal  of  the  impediment,  is 
permitted. 

What  it  is  manifestly  impossible  to  state  what  circum- 

to  "  an  in- stances  shall  he  deemed  an  "  inevitable  difficulty 
difficulty  »within   *ue  meaning  of  this  section.     Each  case 
must  depend  upon  its  peculiar  incidents.     As  to 
what  impediments  cannot  be  classed  as  "inevitable 
difficulties"  there  have  been,  however,  some  deci- 
Infancy.    sions  which  are  important  to  be  noticed.     Infancy 
was  held  not  to  be  an  "inevitable  difficulty,"  to 
excuse  an  infant  devisee  from  registration,  under 
the    corresponding    provision    contained    in    the 
Registry  Act  of  1795  (1).     That  statute  required  a 
will  to  be  registered   through    a  memorial  under 
the  hand  and  seal  of  one  or  more  of  the  devisees 
his  heirs,  executors,  administrators,  guardians,  or 
trustees.     Since  the  Registry  Act  of  1865,  as  wills 
are  registered  through  deposit  of  a  copy  sworn  to  by 
one  of  the  subscribing  witnesses,  requiring  no  act  or 
concurrence  whatever  on  the    part   of   an    infant 
devisee,  the  plea  of  infancy  would  have  less  weight 
than  it  possessed  during  the  period  prior  to  that 
Coverture.  Act.     Nor  can  coverture,  insanity,  or  absence  from 
the  country  be  set  up  as  "inevitable  difficulties" 
by  the  devisee  with  any  more  force  than  the  plea 
Insanity,  of  infancy.     "  When  infancy,  coverture,  unsound- 
ness  of  mind,  or  absence  beyond  seas  are  meant  to 
from         be  admitted  as  exceptions,  they  are  usually  enum- 
country.    erated,  and  the  Legislature  are  in  the  constant  use 

of  a  phraseology  applied  to  that  purpose."  (2) 
Execution      The  mere  fact  that  the  will  is  executed  abroad, 
abroad,      without  more,  cannot  be  set  up  as  an  "inevitable 

(1)  McLeod  v   Truax,  5  0.  S.,  455,  approved  of  in  Mandeville 
v.  Nicholl,  16  U.  C.  E.,  609. 

(2)  McLeod  v.  Truax,  5  0.  S.,  p.  459. 
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difficulty."  In  Doe.  d.  Eberts  v.  Wilson  (1), 
Robinson  C.  J.  said  "  If  by  reason  of  the  testator 
dying  abroad,  or  the  will  being  deposited  abroad  it 
had  not  come  to  the  knowledge  of  the  devisee, 
then,  on  that  fact  being  shewn  (though  our  Act  does 
not,  like  the  English  Acts,  provide  expressly  for 
wills  concealed  or  suppressed),  the  case  might  be  ^ 
reasonably  held  to  come  under  the  condition  of 
"  inevitable  difficulty."  *  *  *  It  would  be  a 
most  violent  construction,  which  should  hold  the 
mere  fact  of  a  will  being  made  anywhere  out  of 
the  Province  to  create  an  inevitable  difficulty  in 
the  way  of  registering  it."  In  this  case  the  will 
was  executed  in  the  State  of  Michigan,  and  there- 
fore it  was  not  difficult  to  obtain  information  of  it, 
or  to  get  possession.  But  in  the  case  of  a  will 
executed  in  Europe,  where  the  devisee  is  unable  to 
register  such  will  within  the  twelve  months  next 
after  the  decease  of  the  testator,  either  from  his 
not  obtaining  knowledge  of  such  will  being  execut- 
ed, or  of  the  death  of  the  testator,  or  from  his  not 
being  able  to  ascertain  where  the  will  is  deposited, 
or  from  the  refusal  of  the  parties  with  whom  the 
will  is  deposited  to  surrender  it ;  it  is  submitted 
that  a  clearer  case  of  "  inevitable  difficulty"  could 
not  exist.  The  language  of  the  .section  referring 
to  registration  by  the  devisee  within  twelve  months 
next  'after  the  attainment"  of  the  will  pre- 
supposes that  the  devisee  has  not  the  possession 
or  control  of  the  will,  and  if  he  cannot  obtain  the 
possession  of  the  will,  though  he  endeavour  to  do 
so,  it  is  apprehended  that  it  is  immaterial  what 
the  cause  may  be  which  prevents  his  attaining 
ing  possession,  so  long  as  he  is  not  guilty  of  wilful 
default  or  neglect. 

(1)  4  U.  C.  E.,  386. 
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L      §75. 

In  order  to  constitute  a  difficulty  "inevitable," 
it    is   essential   that   the   difficulty   should    exist 
throughout  the  period  of  twelve  months  (1). 
Non-dis-        it  has,  however,  been  decided  that  non-discov- 

covcrv  GI 

will.  ery  of  a  will  is  not  an  "  inevitable  difficulty."  G. 
died  in  January,  1854,  equitably  entitled  in  fee  to 
•  certain  freehold  premises  in  Kingston- upon-Hull. 
No  will  having  been  found,  her  heir-at-law  entered 
into  possession,  and  in  June,  1862,  mortgaged  to 
the  plaintiff,  which  mortgage  was  registered  in 
July,  1862.  In  June,  1861,  a  year  before  the  exe- 
cution of  the  mortgage,  G.'s  will  dated  21st  April, 
1841,  was  discovered  by  G.'s  sister,  who,  having 
no  interest  in  the  matter,  gave  no  notice  of  the 
discovery  of  the  will  to  the  devisees.  In  Septem- 
ber, 1863,  G.'s  sister  discovered  a  codicil  to  the 
will  dated  7th  December,  1853,  when  she  commu- 
nicated the  fact  of  her  finding  the  will  and  codicil 
to  her  solicitor,  who  thereupon  informed  the 
devisees.  The  heir-at-law  refused  to  admit  the 
title  of  the  devisees.  The  plaintiff,  in  November, 
1863,  filed  a  bill  for  the  foreclosure  of  his  mort- 
gage against  the  heir-at-law  and  the  parties  claim- 
ing under  the  will  and  codicil,  and  asked  for  a 
a  decree  declaring  that  the  will  and  codicil  should 
be  postponed  to  the  mortgage.  At  the  date  of  the 
filing  of  the  will,  neither  the  will  nor  the  codicil 
had  been  registered,  but  in  February,  1864,  they 
were  both  registered.  The  Master  of  the  Bolls 
directed  an  enquiry  to  be  made  whether  the  mort- 
gagor was  heir-at-law  to  G.,  and  that  if  it  should 
appear  that  he  was,  the  plaintiff's  mortgage  should 
have  priority  over  the  will  and  codicil  (2).  From 
this  decree  the  devisees  appealed ;  it  was  held  on 

(1)  Re  Davis,  27  Gr.  199. 

(2)  Re  Chadwick  v.  Turner,  L.  B.,  1  Cii.,  310. 
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appeal,  affirming  the  judgment  of  the  Master  of 
the  Rd!ls,  that  no  protection  is  given  to  devisees 
under  a  will  which  has  not  been  discovered  by 
them  until  the  expiration  of  the  time  limited  by 
the  statute  after  the  death  of  the  testator  (1).  In 
this  case  it  will  be  observed  that  the  will  was  dis- 
covered a  year  before  the  mortgage  was  executed, 
so  that  with  due  diligence  it  might  have  been  reg- 
istered before  the  mortgage,  and  so  have  obtained 
priority. 

Does  suppression  or  concealment  of  a  willSuppres- 
amount  to  an  "inevitable  difficulty"  within  the  of°w'ai,C'' 
Act? 

Our  statute  is  silent  upon  this  point.  In  the  Provision 
corresponding  clause  of  the  Act  7,  Anne,  cap.  20, 
reference  is  expressly  made  to  the  possibility  of Acts- 
the  will  being  suppressed  or  concealed,  and  enacts 
that  where  such  is  the  case,  the  purchaser  from 
the  heir-at-law  shall  hold  his  title  indisputably, 
unless  the  will  is  duly  registered  within  five  years 
from  the  date  of  the  testator's  death.  A  similar 
provision,  but  limiting  the  period  within  which  the 
purchaser's  title  can  be  disturbed,  to  three  years 
from  date  of  purchase,  is  contained  in  the  Act  S, 
Geo.  II.,  cap.  6. 

It  may  be  argued,  from  the  absence  of  any 
allusion  in  the  section  under  consideration  to  the 
suppression  or  concealment  of  the  will  that  the 
general  policy  of  the  Act,  being  to  require  imme- 
diate and  prompt  registration,  except  in  so  far  as 
wills  are  concerned,  such  policy  will  obtain  in  the 
absence  of  anything  not  expressly  mentioned  in 
this  section  by  way  of  exception  or  reservation  ;  and 
that  as  the  legislature  has  not  especially  excepted 
«ases  of  suppression  or  concealment,  it  would  be 

(1)  S.  C.    in.  app. 


276  REGISTERING    OR    OMITTING    TO    REGISTER, 

more  consistent  to  leave  the  person  injured  by  such 
suppression  or  concealment  to  such  remedies  aa 
may  be   open  to  him,   against  the  party  causing 
such  suppression  or  concealment,  than  to  transfer 
the    consequences    of   the    hitter's    wrongdoing  to 
innocent   purchasers    or  mortgagees.     To   this  it 
may  be  replied,  with  equal  force,  that  if  a  devisee  is 
protected  under  this   section  by  his  inability  to 
obtain  possession  of  a  will  by  reason  of  its  con- 
testation,   of    the    existence   of    which   he   must, 
therefore,  certainly  be  well  aware,  is  not  his  claim 
for   protection    better   founded    where  the  will  is 
suppressed  or  concealed  by  those  who,  by  doing 
so,    derive   a    direct    advantage    therefrom,    and 
of  the  execution  and  existence  of  which  will  the 
devisee  is  purposely  kept  in  ignorance  (1)  ? 
Memorial       The  Irish  Eegistry  Act,  and  the  several  English 
contesta*   ^egi8^y  Acts,  with  the  exception  of  the  statute 
tion,  &c.,  2  &  3  Anne,  cap.  4,  require  a  memorial  of  the  fact 
irishr&      °f  a  contestation  or  existence  of  some  other  "  inev- 
Engiish     itable  difficulty  "  to  be  registered  within  the  period 
prescribed  for  the  registry  of  the  will  in  the  case 
menTsug-  no  contestation  or  difficulty  occurs.     That  DO  sim- 
gested.       jjar  requirement  exists  in  our  Eegistry  Act  for  the 
registration  pf  some  instrument,  such  as  a  certifi- 
cate duly  sworn  to,  is  to  be  regretted  ;  as,  in  the 
present  position  of  the  Eegistry  Law,  a  purchaser 
for  value  from  the  heir-at-law,  after  the  expiration 
of  twelve  months  from  the  death  of  the  ancestor, 
and  in  the  absence  of  registration  of  the  will,  of 
which  he  has  no  notice,  is  liable  to  be  defeated 
by  a  subsequent  registration  of  the  will  by  the 
devisee,    provided   the    devisee   can    satisfactorily 
prove  that  he  was  disabled  from  registering  sooner, 

(1)  See  Stephens  v.  Simpson,  12  Gr.,  493  ;  s.  c.   in  app.,  1^ 
Gr.  594  ;  Re  Davis,  27  Gr,  199. 
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by  reason  of  the  will  being  contested  or,  from  the 
existence  of  some  "inevitable  difficulty"  and  that  he 
had  registered  within  twelve  months  next  after 
the  removal  of  that  impediment.  The  purchaser, 
in  such  a  case,  can  hardly  derive  consolation  by 
being  informed,  that  although  our  Eegistry  Act 
comes  short  of  the  Irish  and  English  Eegistry 
Acts  in  this  respect,  the  defect  is  counterbal- 
anced by  the  devisee  being  entitled  to  the  benefit 
of  the  excuse  from  registering,  so  long  as  his  dis- 
ability arising  from  the  causes  mentioned  in  this 
section  exist  (1).  It  is  submitted,  further,  that 
this  section  is  defective  in  not  requiring  that  some 
proof  of  the  date  of  the  testator's  death,  or  of  the 
cessation  of  disability  to  register  should  accom- 
pany the  registration  of  a  will,  in  order  that,  upon 
the  face  of  such  registration,  it  may  prima  facie 
appear  to  have  been  regularly  made  within  the 
respective  periods  prescribed  by  the  section. 

The  Act  requires,  however,    that  the   cause  of  "Wilful 
disability  must  not  arise  from  the  "wilful  neglect jj^jj* .°r 
or   default    "of    the   party   registering   the   will,  in  regis- 
What  will  be  deemed  a  "  wilful  neglect  or  default," 
so  as  to  deprive  a  devisee  or  other  party  interested 
from  the  benefits  of  this  section  must  of  course 
depend  upon  the  circumstances  surrounding  each 
case.     It  has  been  said,  that  it  would  be  repug- 
nant to  hold  that  mere  knowledge  by  the  devisee, 
or  other  party  interested,  of  the  contents  of  a  will, 
which  is  not  forthcoming,  would  amount  to  a  "wil- 
ful neglect   or   default,"  the    statute  making    no 
distinction  between  the  devisee  who  knows,  and 
one  who  is  ignorant  of,  such  will  or  its  contents  (2). 

The  phrase  "shall  be  a  sufficient  registration  Meaning 

(1)  McLeod  v.  Truax,  5  O.  S.,  459.     See  p.  268  ante. 

(2)  Chadwick  v.  Turner,  L.  R.,  1  Ch.,  317. 
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"sufficient within  the  meaning  of  this  Act"  evidently  means 

registra- 
tion, &c.,"  a  registration,  equivalent  in  its  effects  to  a  regis- 
tration made  within  twelve  months  next  after  the 
testator's  death  had  no  impediment  occurred  (1). 
Operation  it  is  to  be  observed  that  the  section,  in  declaring 
'unregistered  wills  to  be  fraudulent  and  void  as 
against  subsequent  purchasers  and  mortgagees 
from  the  heir-at-law,  operates  onty  in  favour  of 
those  purchasers  and  mortgagees  who  have  given 
value,  and  who  have  acted  in  good  faith  ;  these 
requisites  being  essential,  under  the  Act,  to  the 
validity  of  prior  registration.  The  failure  of  the 
devisee,  or  other  party  interested,  to  register  the 
will  within  the  proper  time,  does  not  confer  any 
advantage  to  a  grantee  from  the  heir-at-law,  if  he 
be  not  a  bona  fide  purchaser  for  valuable  consider- 
ation (2).  A  conveyance  by  the  heir-at-law,  for  a 
nominal  consideration,  which  was  registered  before 
the  will,  notwithstanding  that  the  latter  was 
registered  subsequent  to  expiry  of  the  twelve 
months  next  after  the  testator's  death,  has  been 
held  not  to  defeat  or  postpone  the  devisee  claiming 
tinder  the  will  (3).  So,  where  the  plaintiff  claimed 
under  a  will,  and  the  defendant  claimed  title  under 
a  deed  from  the  heir-at-law,  registered  before  the 
will  was  recorded,  it  was  held,  that,  to  give 
priority  to  such  deed,  it  should  be  proved 
that  it  was  given  for  valuable,  although  not 
necessarily  for  a  money,  consideration  (4). 
Though  the  grantee  of  a  conveyance  from 
an  heir-at-law,  registered  prior  to  the  registration 

(1)  Wilson,  18. 

(2)  Doe  d.  Ellis  v.  McGill,  8  U.  C.  R.,  224. 

(3)  Wilkinson  v.  Conklin,  10  U.  C.  P.,  211;  see  Doe  d.  Major 
v.  Reynolds,  2  U.  C.  R.,  311  ;  Doe  d.  Prince  et  al.  v.  Girty,  9  U.  C. 
R    41 ;  Baby  qui  tarn  v.  Watson,  13  U.  C.  R.,  531. 

'(4)  Bondy  v.  Fox,  29  U.  C.  R.,  64. 
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of  the  will  within  the  statutory  period,  may  not 
have  given  any  valuable  consideration  therefor,  it 
is  clear  that  his  assignee  for  value  without  notice 
of  the  will  and  before  registry  thereof  will  retain 
priority  (1).  But  in  such  a  case,  should  the  will 
be  registered  prior  to  the  conveyance  to  the 
assignee,  the  latter's  title  will  be  defeated  :  as  the 
registration  of  the  will  being  notice  thereof,  the 
assignee  cannot  claim  any  priority  by  virtue  of  the 
position  of  his  assignor,  for  the  latter,  having 
given  no  value,  had  no  priority  as  against  the 
devisee. 

It  is  no  objection  to  the  registration  of  a  will,  Willnee.d 

not  partic- 

changed  in  its  most  material   contents,  or  other  ularize 
wise,  that  it  affords  no  information  upon  the  face  ^"ed^  d 
of  it  what  lands  are  affected  by  it ;  such  a  devise 
will  pass  the  title  as   against  a  subsequent  pur- 
chaser  from    the    heir-at-law    (2).     Semble,    that 
under  the  old  law,  a  will  was  sufficient  to  pass  the 
estate   though    unregistered,    where   no    previous 
transfer  of  the  property  had  been  registered  (3). 

It  will  be  seen,  from  a  consideration  of  thisRes.ult  of 
section,  and  the  decisions  bearing  thereon,  that  an 
intending  purchaser  from  the  devisee  should  insist 
upon  the  will  being  duly  registered,  and  satisfy 
himself  that  it  is  registered  within  the  proper  time. 
Where  it  can  be  obtained,  the  most  prudent  plan  is 
to  secure,  in  addition,  the  concurrence  of  the  heir- 
at-law,  unless  he  should  also  be  the  devisee  (4). 

It  has  been  said  that  descent  to  the  heir,  and  ^ease- 
transmission  of  leaseholds   to   the   executor,  are 
not  within  the  provisions  avoiding  devises  under 
unregistered  wills,  and  that  a  registered  purchaser 

(1)  See  page  '222  et  seq. 

raj  Doe  d.  Lowry  v.  Grant,  7  U.  C.  B.,  125. 

(3)  Doe  d.  Link  v.  Ausman,  Tay.,  227. 

(4)  See  p.  270  ante. 
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from  the  heir  or  executor  would  be  entited  to  pri- 
ority over  an  unregistered  purchaser  from  the 
deceased  (1).  A  purchaser  from  a  party  appar- 
ently entitled  by  devolution  or  act  of  law,  who 
registers  his  deed,  will  not  be  defeated  by  a  prior 
unregistered  deed  of  the  ancestor,  or  by  his  will, 
if  the  same  be  not  registered  in  pursuance  of  this 
section  (2).  A  person  who  purchases  -land  from 
the  heir-at-law  with  notice  of  the  terms  of  the  will, 
but  under  an  erroneous  impression  as  to  its  proper 
construction,  cannot  set  up,  as  against  the  claim- 
ant under  the  will,  the  defence  of  a  purchaser  for 
value  without  notice  (3). 

Under  the  New  Brunswick  Registry  Act  it  has 
been  held,  that  a  deed  from  an  administrator,  under 
license  to  sell  for  payment  of  debts,  was  valid 
against  a  bonn  ii  Ic  purchaser,  for  value,  from  the 
heir;  although  th  deed  of  the  latter  was  first  reg- 
istered, and  the  application  for  the  license  was 
not  made  until  nine  years  after  the  death  of  the 
ancestor  (4). 

In  1831  A.  devised  his  farm  to  his  widow  in  fee, 
and  left  her  in  possession.  The  will  was  never 
registered,  and  shortly  after  the  testator's  death 
his  eldest  son  and  heir  went  into  possession  with 
his  mother,  and  so  continued  until  his  mother's 
death  in  1854  ;  the  son  managing  the  farm,  and 
being  the  reputed  owner  during  this  period.  After 
his  mother's  death  he  was  in  sole  possession,  and 
in  1862  he  mortgaged  the  premises  to  a  person 
who  had  no  notice  of  the  unregistered  will,  or  of 
the  widow's  title  ;  it  was  held,  affirming  the  decree 

(1)  David  Con.  vol.  2,  770.  («)  dissenting  from  Mr.  Dart. 

(2)  Bythewood  Conv.,  692 ;  see  Blades  v.  Blades,  1  Eq.  Ca. 
Ab.,  358,  pt.  12. 

(3)  Smith  v.  Bonnisteel,  13  Gr.;  29. 

(4)  Doe  d.  Bowen  v.  Robertson,  5  Allen,  134. 
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in  the  Court  below,  that  the  widow's  heirs  could 
not  claim  the  property  against  the  mortgagee  (1). 

The  best  evidence  of  intestacy  is  the  production 
of  the  letters  of  administration  (2). 

76.  Every  deed  made  by  a  Treasurer   or   other   officer  for 
arrears  of  taxes  shall  be  registered  within  eighteen  months  after 
the  sale  by  such  Treasurer  or   other   officer ;  and   all  deeds  of  Registry 
lands  sold  under  process  issued  from  any  of  the  Courts  of  Law  of  deeds 
or  Equity  in  Ontario   shall  be  registered  within  six  months  after  on  sales 
the  sale  of  such  lands  ;  shall  not  be  deemed  to  have  preserved  for  taxes, 
their  priority  as  against  a  purchaser  in  good  faith  who  has  reg-  other 
istered  his  deed  prior  to  the  registration  of  such  deed  from  the  saies 
Treasurer  or  other  officer.     31  V.,  c    20,  s.  58.     See  also  Rev.  under  pro- 
Stat.,  c.  180,  s.  151.  cess  of 

This  section  makes  provision  for  the  registration  Court- 
of  two  classes  of  instruments  ;  the  one  comprised  ^lQcfa" 
of  deeds  of  land  sold  for  arrears  of  taxes  ;    the  section, 
other  embodying  deeds  of  land  sold  under  process 
issuing  from  the  several  Courts  of  Law  and  Equity. 
Purchasers  under  the  former  class  must,  in  order 
to   preserve   their   priority,    effect    a   registration 
within  eighteen  months  from  the  date  of  the  sale 
by  the    Treasurer    or  other  officer  ;    while   those 
claiming  under  the  latter  class  are  allowed  but  six 
mouths  after  date  of  sale  for  that  purpose.     As  it 
will  be  more  convenient  to  consider  the  instru- 
ments mentioned  in  this  section  in  the  order  refer- 
red to  therein,  the  subject  of  deeds  for  land  sold 
for  arrears  of  taxes  will  first  claim  our  attention. 

The  authority  to  sell  lands  for  arrears  of  taxes  Origin  of 
was  originally  conferred  by  the  Act   6.  Geo.  IV.,  ^£1° 

cap.  7,   by  which  Act  the  Clerk  of  the  Peace  in  taxes, 

\    ,.   ,    .   ,  .      ,  .    .  6  Geo.  4 

each  district  was  required,  upon  receiving  returns,  c.  7. 

from  the  several  Treasurers  of  lands  chargeable 
with  arrears  of  taxes  in  such  district,  to  issue  a 
writ  directed  to  the  Sheriff  of  the  district,  requir- 
ing him  to  levy  the  amount  of  arrears  together 

(1)  Stephens  v.  Simpson,  12  Gr.,  433  ;  15  Gr.,  594  ;  see  Eykert 
v.  Miller,  14  Gr.,  25. 

(2)  Dart  V.  &  P.,  5  Ed.,  311. 

19 
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frith  his  fees.     The  lands  were  to  be  advertised  by 
the   Sheriff,   and  sold  at  public  auction  after  the 
expiry  of  six  months  from  the  delivery  of  the  writ 
to  him.     Upon  payment  of  the  purchase  money 
the  Sheriff  was  to  give  a  certificate  of  such  sale  to 
the  purchaser,  who  was  then  permitted  to  enter 
into    possession.      The    owner    could,     however, 
redeem  within  one  year  from  date  of  sale,  upon 
paying   the  taxes,   interest  and  expenses.     Upon 
his   failure   to  redeem,   the   Sheriff  for  the  time 
being,  was  obliged,  upon  the  demand  of  the  pur- 
chaser, his  heirs  or  assigns,  to  execute  a  convey- 
ance of  the  lands  in  fee  simple  to  him  or  them. 
Before  the   Sheriff  delivered  such  conveyance  he 
was  required    to   deliver  to  the  Registrar  of  the 
County,  wherein  the  lands  were  situate,  a  certifi- 
cate of  such    sale,    under  the  hand    and    seal   of 
office,  in  which  was  to  appear  the  name  of  the 
purchaser,  the  sum   paid,   the   number  of  acres 
sold,    the   number   or   designation  of  the   lot   of 
which  such  lands  formed  a  portion  and  the  date  of 
the  conveyance.     This  certificate  could  comprise  a 
schedule  of  any  number  of  conveyances,  and  was 
of  itself  declared   to  be  a  sufficient  authority  to 
the  Registrar,  in  lieu  of  a  memorial,  upon  which  to 
register  the  conveyance  or  conveyances  referred  to 
therein.     The  Registrar  was  authorized,  upon  re- 
ceiving such  certificate,  and  upon  the  production  of 
any  conveyance  mentioned  therein  duly  executed  by 
the  Sheriff,  to  enter  upon  the  Registry  a  transcript 
of  such  conveyance  ;  the  entry  being  deemed  a  suffi- 
cient registration.     No   provision    was    made    by 
that   Act   for  the   registration   of   the   certificate 
itself.     It  was  not  required   to  be  entered  in  any 
book,  and  merely  served  the  purpose  of  a  check, 
or   index,    of  such    Sheriff's   deeds    as   might    be 
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brought  to  him  for  registry.  The  certificate  could 
be  given  by  the  Sheriff  who  had  sold  the  land  and 
executed  the  conveyance,  notwithstanding  that  at 
the  date  when  the  certificate  was  given  he  might 
be  out  of  office  (1).  The  Act  did  not  render  regis- 
tration of  such  deeds  for  taxes  compulsory,  nor 
did  it  require  registration  where  the  title  to  the 
lands  previous  to  the  sale  was  an  unregistered  one  ; 
purchasers  under  such  deeds  being  placed  upon 
the  same  footing,  in  this  respect,  as  grantees 
under  any  other  kind  of  conveyance. 

In  an  action  of  ejectment  the  plaintiff  claimed 
under  a  tax  sale  made  in  1839.  The  Sheriff's 
deed  therefor  was  executed  10th  July  1840,  but 
was  not  registered  until  18th  July  1861.  The 
defendant  claimed  under  the  heir  at  law  of  the 
patentee  by  deed,  dated  10th  May  1855,  and  regis- 
tered 5th  July  1855,  being  the  first  deed  registered 
upon  the  land.  The  defendant  claimed  priority 
by  reason  of  prior  registration  ;  but  it  was  held, — 
Wilson  J.  dissentiente , — and  subsequently  affirmed 
on  appeal,  that  the  title,  being  an  unregistered 
one  at  the  time  the  Sheriff's  deed  was  executed, 
did  not  require  registration  to  preserve  priority  (2). 
It  is  to  be  remembered,  in  connection  with  the 
case  just  cited,  that  by  the  Act  13-14,  Vic.,  cap.  63, 
which  came  into  effect  1st  January  1851,  the  dis- 
tinction between  registered  and  unregistered  titles 
had  been  abolished,  and  registration  was  no  longer 
optional.  As  that  Act  had,  however,  no  retro- 
spective effect  (3),  it  could  not  assist  the  defendant 
in  that  case. 

(1)  Jones  v.  Cowden,  34  U.  C.  R.,  345  ;  aff'd  on  appeal,  36  U, 
C.  R.,  495. 

(2)  Ib.  ;  see  page  207  ante. 

(3)  Campbell  v.  Campbell,  6  Gr.,  600. 
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-       The  Actj  6>  Geo*  IV'5  cap<  7>  was  rePealed  by  the 

Vic.,  c.  66.  Act  13-14,  Vic.,  cap.  66,  which  contained  a  clause 

to  the  effect  that  such  repeal  should  not  affect  any 

taxes   which  had  accrued  and  were  actually  due 

at  the  time  the  repealing  Act  came  into  force,  or 

any  remedy  for  the  enforcement  or  recovery  thereof. 

Effect  of        It  was  held  that  this  exception  did  not  continue 

clause!"8  the  power  of  the  Sheriff  to  convey  lands  sold  prior 

to  such  repeal,  and  therefore  that  nothing  passed 

hy  a  deed  executed  hy  a  Sheriff  in  1862  of  lands 

sold  by  him  in  1830,  for  arrears  of  taxes  (1). 

Many  of  the  provisions  of  the  Act  6,  Geo.  IV., 
cap.  7,  were  re-enacted  by  the  Act  13-14,  Vic., 
cap  67,  which  required  the  Sheriff  or  High  Bailiff, 
upon  selling  lands  for  arrears  of  taxes,  to  give  to 
the  purchaser  a  certificate  of  such  sale,  stating  in 
such  certificate  that  at  the  expiry  of  three  years 
from  the  date  thereof,  a  conveyance  would  be  exe- 
cuted by  the  Sheriff  or  High  Bailiff  upon  demand, 
provided  the  lands  were  not  redeemed  in  the 
meantime.  Upon  non-redemption,  the  purchaser 
obtained  his  deed,  and  was  further  entitled  to 
receive  from  the  Sheriff  or  High  Bailiff  a  certificate 
of  such  deed  being  executed  and  containing  the 
same  particulars  as  those  mentioned  therein. 
This  certificate  answered  the  purpose  of  a  memo- 
rial, and,  upon  production  to  the  Kegistrar  of  the 
certificate  and  the  deed,  the  latter  could  be  regis- 
tered. 

Defect  in       The  omission  in  the  Act  13-14,  Vic.,  cap.  66, 

Vic  ^"ee*  repealing  the  Act  6,  Geo.  IV.,  cap  7,  to  provide  for 

the  registration  of  Sheriff's  deeds  for  lands  sold 

for  taxes   under   the  repealed  Act  created  much 

inconvenience,  as  such  deeds  could  not  be  regis- 

(1)  Bryant  etal.,  v.  Hill,  23  U.  C,  B.,  96  ;  followed  in  Cotter  v. 
Sutherland  ;  Stevens  et  al  \.  Jacques  et  al,  18  U.  C.  P.,  357. 
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tered  upon  the  certificates  referred  to  in  the  Act 
13-14,  Vic.,  cap.  66.  This  defect  was  not  reme- 
died until  hy  the  Act  16,  Vic.,  cap.  182,  sec.  66,  it 
was  provided  that,  notwithstanding  the  repeal  of 
the  Act  6,  Geo.  IV.,  cap.  7,  Registrars  were  em- 
powered to  register  deeds  for  lands  sold  under  that 
Act  according  to  provisions. 

The  Act  13-14,  Vic.,  cap.  67,  was  repealed  by  16  Vic., 
the  Act  16,  Vic.,  cap.  182,  which,  however,  excepted 
from  the  effect  of  such  repeal  any  rates  or  taxes 
accrued  at  the  time  the  latter  Act  came  into  force. 
Following  the  ruling  in  Bryant  v.  Hill,  it  was  held 
that  this  exception  in  the  repealing  clause  confer- 
red no  power  to  complete  inchoate  proceedings 
instituted  under  the  repealed  Act,  and  that  the 
Sheriff  was  disabled  from  executing  a  conveyance 
of  lands  sold  by  him  prior  to  the  passing  of  the 
Act  16,  Vic,,  cap.  182  (1). 

Upon  the  consolidation  of  the  several  Assess-  Consoii.- 
ment  and  Registry  Acts  in  1859,   the  necessary  Assess-0 
proof  for  the  registration  of  Sheriff's  deeds  of  lands  Pen*  qcts 
sold  for  taxes,  whether  the  sales  were  effected  prior 
to  1st  January,  1851,  or  subsequent  thereto,  was 
placed  upon  one  footing  (2). 

The  policy  of  the  Registry  Act  of  1865  being  to 
make  registration  incumbent  upon  all  parties,  it 
was  but  proper  that  deeds  of  lands  sold  for  taxes 
should  be  included  in  its  provisions. 

The  authority  of  the  Sheriff,  who  made  the  sale  Sheriff's 
to  execute  such  deeds,  could  be  exercised  by  his 


successor  in  office  under  the  Act  27-28,  Vic.,   cap.  ed  were 

rt  |1  f  p 

28,  sec.  43  (3).  cedent. 

Where  a  sale  and  deed  are  made  by  a  person  out  Sales 

(1)  McDonald  v.  McDonell  et  al,  24  U.  C.  R.,  424. 

(2)  C.  S.  U.  C.,  cap.  55,  sees.  151-2  ;  C.  S.  U.  C.,  cap.  89,  s.  35. 

(3)  Bell  v.  McLean,  18  U.  C.  P.,  416  ;    see  Rev.  Stat.  cap.   16, 
8.  s.  43-48. 
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°^  office,  they  are  prima  facie  unauthorized,  and  it 
office.        lies  upon  a  party  relying  thereon  to  prove  such 
proceedings    by    such   person    when    in    office,  as 
might  be  deemed  an  inception  (1).     It  has  been 
questioned   whether   the   law   as  to  inception   of 
execution  or  process  applies  equally  in  the  case 
of  tax  sales  as    in  cases  of  sales  of  land   under 
Treasurer  execution  ('2).     Under  the  Assessment  Act  of  1868 
edforUa    (3)    tne    power   of  the    Sheriff  to    sell   lands    for 
Sheriff  by  arrears    of    taxes,    and    to    execute   conveyances 

Assess- 

ment Act  thereof,  was  taken  away,   the    County    Treasurer 

69-  being  required  to  conduct  the  sale,  and.  in 
conjunction  with  the  Warden,  to  execute  con- 
veyances to  purchasers.  The  Treasurer  is  now  (4) 
required  to  grant  to  the  purchaser  a  certificate  of 
the  property  sold,  containing  the  particulars 
required  by  the  statute,  under  which  certificate  the 
purchaser  becomes  the  owner,  for  the  purpose  of 
protecting  the  property  sold  from  spoliation. 
Upon  failure  of  redemption  after  the  expiry  of  the 
period  for  redemption,  the  deed  is  to  be  executed 
in  favour  of  the  purchaser.  The  mode  of  register- 
ing deeds  of  lands  sold  for  taxes  varies  somewhat. 
If  the  land  has  been  sold  for  taxes  prior  to  January 
1st,  1851,  the  deed  is  to  be  registered  on  production 
thereof,  accompanied  by  a  certificate  (5)  of  the  sale 
to  the  purchaser  under  the  hand  and  seal  of  office  of 
the  Sheriff,  stating  the  name  of  the  purchaser,  the 
amount  paid,  the  number  of  acres,  and  the  estate 
or  interest  sold,  the  lot  or  tract  of  which  the  same 
forms  part  and  the  date  of  the  Sheriff's  conveyance 
to  the  purchaser  ;  the  certificate  is  to  be  filed  by 

(1)  McMillan  v.  McDonald,  26  U.  C.  B.,  454. 

(2)  Ib. 

(3)  32  Vic.,  cap.  36. 

(4)  Rev.  fctat.  (Ont.),  cap.  180,  s.  140  ct  seq. 

(5)  See  form  in  Appendix  A. 
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the  Registrar  and  a  transcript  of  the  conveyance 
entered  by  him  in  the  proper  registry  books  (1). 
Where  the  lands  were  sold  between  January 
1st,  1851,  and  January  1st,  1866,  the  Sheriff 
must  give  the  purchaser  a  certificate  contain- 
ing similar  particulars,  which  certificate,  for 
the  purpose  of  registration  of  the  deed,  is  to 
be  deemed  a  memorial  thereof.  On  production 
of  the  deed  and  this  certificate  the  deed  is  to 
be  registered  without  further  proof  (2).  Where 
the  lands  have  been  sold  since  1st  January.  1865, 
the  deed  being  executed  in  duplicate  under  the 
seal  of  the  municipality  and  the  signature  of  the 
Treasurer  and  Warden  is  to  be  registered  upon  the 
mere  production  of  the  deed  in  duplicate  without 
more  (3). 

For  forms   of    Sheriff's  and   Treasurer's  deeds 
see  Appendix  A. 

A  Sheriff's  deed  of  land  sold  for  taxes  under  the  Sheriff's 
Act  6,  Geo;  IV.,  cap.  7,  was  held  to  prevail  against  j^e  e0^T 
a  patent  subsequently  issued  to  the  original  nom-  patent. 
inee  (4).     Such  a  deed  binds  the  estate  of  every  one 
claiming  under  the  title  of  the  original  nominee  of 
the  Crown,  whether  by  descent  or  otherwise  (5). 

The   words  "Treasurer"   and    "  other  officer  "  interpre- 
include  the  occupants  of  such  offices  at  the  date  word 


of  the  execution  of  the  deed  (6).  , 

urer,  '  &c. 

The   deed    can  be  executed  by   the   Sheriff  in 
favor  of  the  assignee  of  the  highest  bidder  (7). 

(1)  Bev.  Stat.  (Ont.),  cap.  180,  s.  152. 

(2)  Ib.,  s.  153. 

.      (3)  Ib.,  s.  USetseq. 

(4)  Charles  v.  Dulraage,  14  U.  C.  B.,  585. 

(5)  Ryckman  v.  Van  Voltenburg  et  al.,  6  U.  C.  P.,  385. 

(6)  Bev.  Stat.  (Ont.),  cap.  180,  s.  149  ;  see  Ferguson  v.  Free- 
man, 27  Gr.,  211. 

(7)  Doe  d.  Bell  v.  Beaumore  et  al.,  3  0.  S.,  243  ;  Doe  d.  Bell 
y.  Orr,  5  O.  S.  ,  433. 
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Taxes  j^   jg    essential   that   the  taxes  should    be   "in 

must  be 

"inar-      arrears."     Apart  from  the  exclusive  application  of 

this  section  to  deeds  of  lands  sold  for  "arrears"  of 
taxes,  it  is  clear  that  a  deed,  purporting  to  he 
made  in  pursuance  of  a  sale  for  taxes,  where  in  ' 
fact  no  "arrears"  existed  at  the  time  of  the  sale, 
is  utterly  void,  and  is  not  cured  by  the  one  hun- 
dred and  fifty-fifth  section  of  the  Act  32,  Vic.,  cap. 
36  (1). 

The  object  of  this  section  is  to  compel  a  pur- 
chaser to  register  his  deed ;  his  omitting  to  register 
the  tax.  deed  within  the  prescribed  period  will 
render  it  void  as  against  a  purchaser  in  good  faith 
who  first  registers.  If  the  purchaser  under  a 
tax  sale  neglects  to  register  his  deed  within  the 
eighteen  months  from  the  date  of  sale,  he  will  lose 
the  priority  which  he  otherwise  would  have  under 
this  section  against  a  purchaser  or  mortgagor 
from  the  owner,  who,  without  notice  of  such 
sale,  duly  registers  his  conveyance  before  the  tax 
deed  is  registered  ('2).  This  section  applies  as  well 
between  several  purchasers  at  successive  sales  for 
taxes,  as  between  a  purchaser  thereat  and  the 
vendee  of  the  owner  (3).  A  purchaser  at  a  tax 
sale,  who  enters  into  possession,  and  improves  the 
property,  but  neglecting  to  register  within  the 
proper  time,  is  postponed  to  a  bonafide  purchaser, 
from  the  owner,  may  nevertheless  be  entitled  to  be 
paid  for  his  improvements  under  the  159th  section 
of  the  Assessment  Act  (4). 

A  sale  and  conveyance  for  taxes  cuts  out  the 

(1)  Hamilton  v.  Eggleton,  22  U.  C.  P.,    536  ;    Proudfoot  v. 
Austin,  21  Gr.,   566;    Wapels  v.   Ball,  29  U.  C.  P.,  403;    see 
Howe  et  ux.  v.  Thompson,  M.  T.,  6  Vic.  ;  Myers  v.  Brown,   17 
U.  C.  P..  307 ;  McKay  v.  Chrysler,  3  Sup.  Ct.  K.,  436. 

(2)  Smith  v.  McLandress,  26  Gr.,  17. 

(3)  Aston  v.  Innis,  26  Gr.,  42. 

(4)  Ib.,  see  Churcher  et  al.  v.  Bates  et  al,  42  U.  C.  B.,  466. 
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dower  of  the  owner  thereof  in  the  part  sold  and 
conveyed  (1.)  For  fuller  information  of  the  essen- 
tial requisites  to  the  validity  of  tax  sales,  the 
reader  is  referred  to  Mr.  Taylor's  excellent  treatise 
upon  Titles  (2). 

Deeds  of  land  sold  under  process  at  law  or  Deeds 
equity  will  next  be  briefly  referred  to.  By  the^gf* 
Imperial  Act  5,  Geo.  II.,  c.  7,  it  was  enacted 
that  real  estate  lying  within  the  British  American 
plantations  should  be  chargeable  with  the  debts, 
duties  and  demands  of  the  owner  thereof,  and 
should  be  assets  for  the  satisfaction  of  such  debts 
in  like  manner  as  real  estate  was  liable  by  the  laws 
of  England  at  the  time  that  statute  was  passed  ; 
and  should  be  made  subject  to  the  like  remedies, 
proceedings  and  process  in  any  Court  of  Law  or 
Equity  in  such  plantations  for  the  seizure  in  exten- 
sion, sale  or  disposal  thereof  in  the  same  way  that 
personal  estates  were  seized,  sold  and  disposed  of 
for  the  .satisfaction  of  debts.  Upon  this  statute  is 
based  the  practice  of  seizing  and  selling  lands  in 
this  Province  under  legal  or  equitable  process  (3). 

Until  a  comparatively  late  date  writs  against  prior  t0 
lands  could  not  be  issued,  unless  a  writ  of  execu-  31  vic-> 
tion  against  the  goods  and  chattels  of  the  exe-  against 


cution    debtor    had   previously    been    issued 

returned  nulla  bona  (4)  ;  but,  this  operating  injur-  issue  be- 

iousiy  to  the  rights  of  creditors,  it  was  provided 


by  the  Act  31   Vic.,   cap.   25,  that  writs  against  goods/e' 

,,,.'.  .      turned 

lands  could   be  issued   simultaneously  with  writs 


against  goods,  and  placed  at  the  same  time  in  the  bona~ 
Sheriff's  hands,   in  order    that   the    lands    might 
become   bound   from   the    time   of  such  delivery. 

(1)  Toinlhison  v.  Hill,  5  Gr.,  '231  . 

(2)  p.  91  et  seq. 

(81  Gardiner  v.  Gardiner,  2  0.  S.,  520. 
(4)  43  Geo.  III.,  cap.  1.  ss.  1-2. 
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The  lands,  however,  cannot  be  sold  until  after  the 
expiry  of  twelve  months  from  the  date  of  delivery, 
nor  until  the  writs  against  the  goods  and  chattels 
are  returned  nulla  bona  in  whole  or  in  part. 

Lands  are  bound  as  against  the  purchaser  from 
the  execution  debtor  from  the  time  the  writ  is 
delivered  to  the  Sheriff;  such  a  writ  being,  in  this 
respect,  placed  upon  the  same  footing  as  a  writ 
against  goods  (1). 

The  writ  binds  not  only  the  lands  of  the  debtor 
1  s'  which  he  possesses  at  the  time  of  the  delivery  of 
the  writ,  but  also  such  as  he  may  afterwards 
acquire  during  its  currency.  Where  lands  were 
conveyed  to  a  purchaser,  against  whom  judgments 
were  registered,  and  executions  against  his  lands 
were  in  the  Sheriff's  hands  at  the  time  of  the  exe- 
cution of  the  conveyance  to  him,  it  was  held,  that 
the  judgments  and  executions  attached  upon  the 
land  so  conveyed  ;  and  had  priority  over  a  mort- 
gage, which  had  been  executed  by  the  purchaser 
to  the  vendor,  to  secure  a  balance  of  the  purchase 
money,  upon  the  same  day  that  the  conveyance 
was  executed  (2). 

It  is  quite  clear,  however,  that  the  doctrine  of 
writs  against  lands  affecting  after-acquired  lands 
gage  upon  does  not  apply  in  cases  where  the  execution  debtor, 
at  the  time  of  purchasing  such  after  acquired 
lands,  gives  a  mortgage  for  the  security  of  the 
purchase  money  therefor.  Such  is  the  rule  in  the 
State  of  New  York  and  many  other  of  the  United 
States  (3).  If  it  were  otherwise,  transactions  in 
the  transfer  of  real  estate  would  be  attended  with 
great  danger,  and  receive  a  severe  check.  The 

(1)  Doe  d.  Auldjo  v.  Hollister,  5  0.  S.,  739. 

(2)  Ruttan  v.  Levisconte,  16  U.  C.  R.,  49f>. 

(3)  See  4  Kent's  Comm.,  435  ;  Jones  on  Mortgages,  s.  464. 
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case  of  Ruttan  v.  Levisconte  appears  to  have  been  Ruttan  v. 
decided  upon  the  ground,  that  by  the  execution  of  conte. 
the  conveyance  to  the  execution  debtor,  the  latter 
obtained  the  legal  estate  ;  and,  although  this  was 
but  for  a  moment,  that  it  was  sufficient  for  the 
purpose  of  enabling  the  judgments  and  executions 
against  .him  at  the  time  to  attach  against  the  land 
to  the  prejudice  of  the  mortgage.  Little  stress, 
however,  appears  to  have  be^n  laid  upon  this 
point,  as  it  was  considered  to  be  a  mere  technical 
one  and,  to  be  met  or  averted  without  difficult}^  by 
resorting  to  the  vendor's  lien.  Burns  J.  after 
stating  the  question  "whether  lands  purchased  by 
the  judgment  debtor,  during  the  currency  of  a 
writ  against  his  lands,  but  for  which  lands,  in- 
stead of  paying  the  purchase  money  in  full,  he 
executes  a  mortgage  thereon  some  hours  after  he 
has  received  the  conveyance  to  himself  in  fee,  are 
liable  to  the  writs  of  execution  in  the  hands  of  the 
Sheriff  at  the  time  of  purchase,"  says,  "  I  think, 
by  the  plaintiff  executing  a  conveyance,  transfer- 
ring the  legal  title  to  the  judgment  debtor,  he  sub- 
jected the  property  to  the  legal  effect  of  the  execu- 
tions in  the  Sheriff's  hands,  and  I  do  not  think  he 
acquired  back  the  legal  title  by  means  of  the  mort- 
gage shortly  after  executed  to  him,  so  that  it 
would  exclude  the  writs  attaching  in  the  mean- 
time. This,  however,  is  merely  in  a  legal  point  of 
v'u'ir,  and  there  really  is  very  little  use  as  it 
appears  to  me,  in  our  being  asked  to  consider  a 
question  in  this  Court,  which  can  be  of  no  practi- 
cal use  to  the  parties,  for,  without  doubt,  the 
plaintiff  would  have  a  good  remedy  in  equity  to 
charge  the  estate  by  way  of  lien  for  the  remainder 
of  the  unpaid  purchase  money  to  the  exclusion  of 
the  judgment  creditor." 
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Although  it  has  been  held  that  the  widow  of  a 
vendee,  who,  immediately  mortgaged  back  to  the 
vendor  to  secure  the  payment  of  the  purchase 
money,  was  entitled  to  dower  as  against  the  mort- 
gagee (1),  yet  the  judgment  in  Potts  v.  Meyers  was 
not  unanimous,  and  it  was  admitted  that  the  doc- 
trine enunciated  savoured  of  injustice,  attention 
being  drawn  to  the  fact  that  in  many  of  the 
American  Courts  it  had  been  held  that  in  such  a 
case  the  wife  would  have  no  dower.  The  case  of 
Rattan  v.  Levisconte  rested  upon  the  decision  in 
Potts  v.  Potts  v.  Meyers,  the  authority  of  which  has  been 
overruled,  virtually  over-ruled  by  a  late  case,  which  decides 
that  the  widow  of  a  mortgagor,  who  had  given 
several  mortgages  upon  his  lands,  some  of  the 
mortgages  being  given  to  secure  unpaid  purchase 
money,  and  others  to  secure  payment  of  money 
borrowed,  is  entitled  to  dower  upon  the  sale  of 
the  lands  under  a  decree  out  of  the  amount  real- 
ized, deducting  however  therefrom  the  amount  of 
the  mortgages  given  to  secure  the  unpaid  purchase 
money  (2).  It  may  also  be  observed  that  as  an 
execution  creditor  is  not  a  purchaser  within  the 
meaning  of  the  Registry  Act,  he  clearly  has  no 
equity  against  the  mortgage  given  to  the  vendor 
to  secure  balance  of  purchase  money  (3). 
Sheriff  It  is  expected  that  the  execution  creditor  should 

enquire°   P°int  out  to  the  Sheriff  the  lands  of  the  debtor, 
after-lands  Dut  his  iailure  to  do  so  will  not  excuse  the  Sheriff 
from  responsibility,  if  by  reasonable  enquiries  he 
could  have  ascertained  the  fact ;  and  notice  to  the 
Deputy  Sheriff  of  such  lands  is  equivalent  to  notice 

(1)  Potts  v.  Meyers,  14  U.  C.  R.,  499,  Robinson  C.  J.  dissen- 
tiente ;  Lynch  v.  O'Hara,  6  U.  C.  P.,  259. 

(2)  Re  Hopkins,  Barnes  v.  Hopkins,  16  U.  C.  L.  J.,  (N.  S.),  55. 

(3)  See  remarks  of  Spragge  V.  C  ,  Montreal  Bank  v.  Baker,. 
9  Gr.,  at  p.  107. 
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io  the  Sheriff  (1).  A  Sheriff's  deed,  being  but  a 
-completion  of  the  sale,  is  only  good  for  lands  actu- 
ally sold  ;  and  a  person  is  not  estopped  from  show- 
ing by  parol  that  lands  purporting  to  be  thereby 
-conveyed  were  not  sold.  If  it  cannot  be  ascertain- 
ed from  the  deed  what  was  and  what  was  not  sold, 
the  deed  is  bad  (2). 

A  Sheriffs  sale  under  an  execution  being  within  Sheriff's 
the  Statute  of  Frauds  should  be  evidenced  by 


-conveyance,  as  required  by  that  statute  (8),  and  29Car-11- 
must  be  under  the  hand  and  seal  of  the  Sheriff. 
'The  statute  imposes  upon  the  Sheriff  the  duty  of 
selling,   but   the  necessity  for  conveyance    arises 
from  the  general  law  regulating  the  transfer  of 
jreal  estate  ;  and  the  provisions  of  Eegistry  Act  are 
.as  applicable  to  such  conveyances  as  to  any  other 
description  of  deed  (4).     The  deed  should  be  exe-  By  •whom 
«cuted  by  the  Sheriff,  and  be  under  his  seal  of  office,  cuted. 
A  deed,  executed  by  a  Deputy  Sheriff,  for  lands  sold 
under  an  execution,  after  the  death  of  the  Sheriff          • 
io  whom  the  deed  was  directed,  and   after   the 
.appointment  of  a  new  Sheriff,  is  void  (5).     It  was 
formerly  held  that  a  sale  made,  and  conveyance 
•executed,  by  a  Sheriff  while  out  of  office  at  the 
date  of  the  sale  and  conveyance  was  valid,  provid- 
<ed  that  while  in  office  he  had  acte.d  upon  the  writ 
to  an  extent  amounting  in  law   and  fact  to  an 
inception  in  the  execution  of  it,  and  had  duly  fol- 

(1)  Hutchings  et  al.  v.  Enttan,  6  U.  C.  P.,  452  ;  McDonald  v. 
Cameron,  13  Gr.,  84:  see  Fitzgibbon  v.  Duggan,  11  Gr.,  188. 

(2)  Doe  d.  Miller  v.  Tiffany,  5  U.  C.  E.,  79. 

(3)  Doe  d.  Tiffany  v.  Miller,  10,  U.  C.  R.,  81  per  Burns  J.  ; 
TVitham  v.  Smith.  5  Gr.,  203  ;  Doe  d.  Moffat  v.  Hall,  Tay.,  510  ; 
TVIingaye  v.  Corbett,    14  U.  C.  P.,  557  ;  Doe  d.  Hughes  v.  Jones, 
•9  M.  &  W.,  372. 

(4)  Doe  d.  Brennan  v.  O'Neil,  4  U.  C.  R.,  8  ;  Bruyere  v.  Knox, 
.-8   U.   C.  P.,  520  ;  Waters   v.  Shade,  2   Gr.,   427  ;    see   Doe  d. 
lHugb.es  v.  Jones  supra  per  Alderson  B.,  p.  377. 

(5)  Doe  d.  Campbell  v.  Hamilton,  6  0.  S.,  88. 
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lowed  up  such  steps  after  leaving  the  office  (1). 
What  amounted  to  an  inception  was  at  one  time 
not  clearly  defined.  By  the  two  hundred  and 
sixty-eighth  section  of  the  Can.  Stat.  U.  C.,  cap. 
22,  it  was  provided  that  an  advertisement  in  the 
Official  Gazette  should  be  a  sufficient  inception 
By  the  two  hundred  and  sixty-ninth  section  (2)  it 
was  provided,  that,  upon  a  Sheriff  retiring  from 
office  before  sale  had  under  a  writ,  the  sale  and 
conveyance  relating  thereto  should  be  made  by  the 
incoming  Sheriff,  and  not  by  the  retiring  Sheriff  ; 
but  the  latter  was  empowered  to  complete  any  sale 
made  by  him  while  in  office.  This  authority  to 
the  outgoing  Sheriff  was  taken  away  by  the  Act 
27-28,  Vic.,  cap.  28,  sec.  43  (8). 

Requisites  The  principal  requisites  to  the  validity  of  a 
of  \  Shei>  Sheriff's  deed  are:  (a)  the  judgment  should  be 
iff'sdeed  c]uly  entered,  (b)  tbe  writ  should  be  good  on  the 

under  GXC~ 

cution.      face  of  it,  and  (c)  the  proceedings  upon  the  writ 
Priofity     should  appear  to  have  been  taken  during  its  cur- 
over  deed  rency.     It  was  at  one  time  held  under  the  Irish 
debtor.      Registry  Act  that  the  Sheriff,  being  an  assignee  in 
law,    could   not  make  a  subsequent  title  after  a 
bonajide  conveyance  for  value  had  been  executed 
by  the  execution  debtor  (4)  ;  but  this  decision  was 
over-ruled  in  the  House  of  Lords,  who  decided  that 
an  assignment  in  law  would,  if  registered,  acquire 
priority   over   a   conveyance   from   the   execution 
debtor,    if  registered  subsequent  to  such  assign- 
ment (5). 

A.'s  land  was  sold  under  an  execution  in  1843, 

(1)  Doe  d.  Miller  v.  Tiffany,  5  U.  C.  B.,  79  ;  see  Hazlitt  v.  Hall, 
24  U.  C.  R.,  484 ;  Bradburn,  v.  Hall,  16  Gr.  518 ;  see  Douglass 
v.  Bradford,  3  U.  C.  P.,  459. 

(2)  See  Rev.  Stat.  (Ont.),  cap.  66,  sec.  43. 

(3)  Rev.  Stat.  (Ont.),  cap.  16,  sec.  48. 

(4)  Fury  v.  Smith,  1  Hud  &  Bro.,  735. 

(5)  Warburton  v.  Lovelaud,  2  Dow  &  CL,  480. 
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but  the  Sheriff's  deed  to  the  purchaser  was  not 
executed  until  1858.  In  1852,  A.  conveyed  to  C., 
who  conveyed  to  plaintiff.  The  last  two  deeds 
were  registered,  but  that  from  the  Sheriff  was  not. 
It  was  held,  that  notwithstanding  the  seizure  and 
sale,  the  lands  remained  in  A.  until  assigned  by 
the  Sheriff's  deed,  it  was  neverthess  well  estab- 
lished that  the  Sheriff's  deed  had  relation  back 
to  the  time  of  sale,  without  regard  to  the 
interval  of  many  years  between  the  two  ;  and 
that,  therefore,  the  prior  registry  of  the  plain- 
tiff's title  would  not  defeat  the  Sheriff's  deed 
(1).  Had  the  Sheriff's  deed  been  executed  prior 
to  the  deeds  from  A.  to  C.  and  from  C.  to  the 
plaintiff,  it  is  clear  that  the  plaintiff  would 
have  gained  priority.  Where  the  purchaser 
from  the  Sheriff  neglects  to  register,  and  subse- 
quent to  such  conveyance  by  the  Sheriff,  the  exe- 
cution debtor  conveys  to  a  third  person  who  regis- 
ters before  trie  Sheriff's  vendee,  the  latter  will  be 
postponed,  provided  such  third  person  has  given 
value  without  notice  (2).  The  prior  registration 
of  a  Sheriff's  deed  gives  the  Sheriff's  vendee  pri- 
ority over  an  antecedent,  but  unregistered,  deed 
from  the  execution  debtor,  to  the  same  extent  that 
the  prior  registration  of  a  deed  from  the  party 
himself  would  do  (3).  A  purchaser  for  value, 
under  a  Sheriff's  sale  of  A.'s  interest  in  land,  is 
entitled  under  the  Eegistry  Acts  to  prevail  against 
a  non-registered  conveyance  made  by  A.  prior  to 
the  Sheriff's  sale  (4).  A  mortgage  by  the  devisees  AS  against 
of  an  execution  debtor,  executed  subsequent  to  a  assignee 

of  the  de- 

(1)  Burnham  v.  Daly,  11  U.  C.  B.,  211. 

(2)  Bruyere  v.  Knox,  8  U.  C.  P.,  520  per  Draper  C.  J. 

(8)  Doe  d.  Brennan  v.  O'Neill,  4  U.  C.  B.,  8  ;  Waters  v.  Shade, 
2  Ur.,  457. 

(4)  Bruyere  v.  Knox,  supra. 
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yiseeof     wrj^  against  the  testator's  lands  in  bis  executors 

debtor. 

hands  being  delivered  to  the  Sheriff,  was  held 
void,  and  as  interfering  with  the  power  of  the 
Sheriff  to  sell  ;  upon  the  ground  that  property  sub- 
ject to  the  writ  at  the  time  of  its  delivery  to  the 
Sheriff,  cannot  be  withdrawn  from  its  operation 
by  the  aid  of  the  debtor's  devisees  or  other  repre- 
sentatives (1).  But  a  purchaser  at  Sheriff's  sale  of 
lands,  sold  under  an  execution  against  the  devisee, 
takes  in  preference  to  a  purchaser  under  a  subse- 
quent execution,  though  prior  judgment,  against 
the  executor  of  the  testator  (2)  ;  and  a  bona  fide 
purchaser  for  value  from  the  heir  or  devisee  will 
hold  priority,  as  against  a  subsequent  judgment 
and  execution  founded  upon  a  single  contract  debt 
of  the  ancestor;  but  not  if  the  vendee  had  notice  (3), 
or  did  not  give  value  (4). 

Eject-  Although  the  Sheriff's  deed  relates  back    to  the 

™0etn^ecan"  day  of  sale,  for  the  purpose  of  defeating  interven- 
brought     ing  conveyances,  the  vendor  is  nevertheless  unable 

before  ex-  .        ,     .  .  ,  .  ,      .  . 

ecution  ofto    bring    o]  -cfcinent    until    its   execution  (5).     A 

Sheriff's    Sheriff's  deed  is  not  to  be  considered  as  a  mere  re- 
deed. 

lease  in   the   strict  sense  of  the  term  (6).     It  is 

prima  facie  evidence  of  the  delivery  of  the  writ  to 
the  Sheriff  and  of  the  seizure  and  sale  thereun- 
der (7)  ;  and  the  title  of  the  purchaser  is  not  liable  to 
be  defeated  by  irregularities  in  proceedings  ante- 
rior to  the  judgment  (8). 
Sheriff  The  Court  of  Chancery  will  entertain  a  bill 

compella-       (1)  Johngton  v  Sowden,  19  Or.,  224. 

(2)  Doe  d.  Auldjo  v.  Hollister,  5  O.  S.,  739. 

(3)  Reid  v.  Miller,  24  U.  C.  R.  ,  610. 

(4)  Peckv.  Bucke,  2  Chy.  Cham.,  294. 

(5)  Doe  d.  Proudfoot  v.  Mcllae,  6  0.  S.,  502. 

(6)  Gaviller  v.  Beaton,  12  U.  C.  P.,  519. 

(7)  Doe  d.  Dissett  v.  McLeod,  3  U.  C.  R.,  297. 

(8)  Doe  d.  Spafford  v.  Brown,  3  0.  S.,  90. 

(9)  Dos  d.  Boulton  v.  Ferguson,  5  U.  C.  R.,  515  ;  Mitchell  v. 
Greenwood,  3  U.  C.  P.,  465. 
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against  a  Sheriff,  to  compel  him  to  execute  a  con-  ble  ™ 
veyance  of  property  sold  by  him  under  an  execu-  execute 
tion,  to  which  bill  the  execution  debtor  should  bedeed- 
made  a  party  '!)  ;  and  will  also  in  case  of  miscon- 
duct or  fraud,  of  the  Sheriff,  set  aside  a  sale  and 
conveyance  by  him  (2).     The  Courts  of  Common 
Law  have  also  summary  control  over  the  Sheriff, 
as  an  officer  of   these  Courts   (3).     Where  good 
cause  is  shown,  the  Court  will,  after  a  sale  of  lands 
under  execution,   prevent  an  assignment   by  the 
Sheriff  to  the  purchaser  (4). 

Prior  to  the  passing  of  the  Registry  Act  of  1865,  No  fixed 
no   limitation   existed,    within    which   a    Sheriff's  register 
deed  was  required  to  be  registered  :  such  a  deed,  Sheriffs 
though  unregistered,  could  not  be  defeated  by  any  fore  Reg. 
subsequent  conveyance  made  by  the  party  whose  "jggg0* 
land  had  been  sold  by  the  Sheriff  (5). 

A  sale  by  a  Sheriff,  under  an  execution  against  Dower  of 
the  husband,  does  not   affect  the  wife's  right  towifenot 
dower  (6).  affected. 

A  mortgage  by  the  husband  and  wife  of  the 
wife's  lands  having  been  registered  without  any 
acknowledgment  by  the  wife  of  her  willingness  to 
part  with  her  estate,  as  required  by  statute,  and 
the  Sheriff  having,  after  such  mortgage  and  regis- 
tration thereof,  sold  and  conveyed  the  husband's 
interest  in  the  land  under  a  fi-fa,  the  deed  to 
the  purchaser  was  registered  after  the  re-execu- 
tion of  the  mortgage  and  the  due  acknowledgment 
by  the  wife.  The  mortgage,  however,  was  not 
re-registered  after  such  re-execution  and  acknow- 

(1)  Witham  v.  Smith,  5  Gr.,  203. 

(2)  McGill  v.  McGlashlan,  6  Gr.,  324. 

(8)  In  re  Campbell,  et  a/.,  10  U.  C.  R  ,  641 ;  see  Bethune  v. 
Corbett,  18  U.  C.  R.,  498. 

(-1)  Bank  of  Upper  Canada  v.  Miller,  H.  T.,  3.  Vic. 

(5)  See  Bunihiun  v.  Daly,  11  U.  C.  R.,  211. 

(6)  Draper  on  Dcwer  45  ;  Walker  v.  Powers,  M.  T.,  4  Vic. 

20 
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ledgment.  It  was  held  that  the  interest  of  the  hus- 
band in  the  land  passed  to  the  purchaser  under 
the  Sheriff's  deed,  to  the  exclusion  of  the  mort- 
gagee (1). 

Wills  issu-      Under  the  Execution  Act  (2)  decrees  and  orders 
Court  of    of  the  Court  of  Chancery  and  orders  and  rules  of 
Chancery.  nie  guperjor  anc]  County  Courts  for  the  payment 
of  money,  costs,  charges  or  expenses  are  enforce- 
able by  Writs  of  Fieri  Facias  and  Venditoni  Ex- 
ponas,  to  be  issued  at  the  instance  of  the  person 
entitled  to  receive  payment ;  and  the  proceedings 
upon  such  writs  are  similar  to  those  in  other  cases. 
Writ  of      Lands,  however,  cannot  be  sold  under  a  writ  of 

sequestra  . 

tion.  sequestration  (3).  A  mortgagee  paying  on  a  prior 
execution  has  a  lien  therefor  on  the  lands,  as 
against  a  subsequent  execution  creditor  (4). 

Sales  for  77.  Where  deeds  for  land  sold  for  taxes,  or  under  process  of 

taxes  be-  law,  before  the  fourth  day  of  March,  one  thousand  eight  hundred 
fore  4th  and  sixty-eight,  have  not  been  registered  within  one  year  after 
March,  the  said  day,  the  parties  respectively  claiming  under  any  such 
1868.  sales  shall  not  be  deemed  to  have  preserved  their  priority  as 

against  a  purchaser  in  good  faith  who  has  acquired  priority  of 

registration.     31  V.,  c.  20,  s.  59. 

Operation  Section  seventy-six  ante  applies  to  deeds  for 
lands  sold  for  taxes  or  under  process  of  law  subse- 
quent to  the  fourth  day  of  March,  1868  ;  deeds  of 
this  class  relating  to  lands  sold  prior  to  that  date 
are  provided  for  by  this  section,  which  requires 
their  registration  on  or  before  the  fourth  day  of 
March,  1869,  in  order  to  retain  priority.  As  has 
already  been  remarked  in  connection  with  the  pre- 
ceding section,  registration  of  Sheriff's  deeds, 
either  for  taxes  or  under  process,  was  not  compul- 
sory prior  to  the  Eegistry  Act  of  1865.  By  the 
fifty-seventh  section  of  that  statute  it  was  provided, 

(1)  Moffatt  v.  Green,  4  U.  C.  P.,  402. 

(2)  Eev.  Stat.  (Ont.),  cap.  66,  sec.  72. 

(3)  Nelson  v.  Nelson,  6  P.  R.,  194,  Myers  v.  Myers,  21  Gr.  214. 

(4)  Trust  &  Loan  Co.  v.  Cuthbert,  14  Gr.,  410. 
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that  all  deeds  for  lands  sold  for  taxes,  under  pro- 
cess of  law,  prior  to  the  passing  of  that  Act  (I), 
should  be  registered  within  one  year  from   that 
date,  otherwise  parties  claiming  under  such  sales 
should   not   be -deemed   to   have   preserved  their 
priority  as  against  a  purchaser  in  good  faith  who 
might     have    acquired    priority    of    registration. 
When  the  Registry  Act  of  1868  was  enacted,  it 
was  provided  by  the  fifty-ninth  section  of  that  Act, 
(of  which  the  present  section  is  a  re-enactment), 
that  deeds  for  land  sold  for  taxes  or  under  process 
of  law,  prior  to  the  fourth  day  of  March  1868,  (the 
date    when  that    statute  was   passed),  should  be 
registered  within  one  year  thereafter  to  preserve 
such  priority.     The  effect  of  the  fifty  ninth  section 
of  the  Registry  Act  of  1861  being  retrospective,  was  • 
to  extend  the  period  for  the  registration  of  the 
Sheriff's  deeds  for  lands  sold  for  taxes  or  under 
process  prior  to  the  eighteenth  day  of  September 
1865    to  the   fourth  day  of  March  1869  ;  so  that 
a    deed,    though    registered    subsequent    to    the 
eighteenth  day  of  September  1865,   but  prior  to 
the  fourth  day  of  March  1869,  would  retain  prior- 
ity as  against  the  persons  mentioned  in  the  fifty- 
seventh  section  of  the  Registry  Act  of  1865  and 
fifty-ninth    section    of  the    Registry  Act   of  18o8, 
except  as  against  such  persons  who  had  acquired 
rights  under  the  former  Act,  prior  to  the  passage 
of  the  latter. 

This  section  is  a  declaration  of  the  Legislature  object 
that  all  such  deeds  shall  be  registered:  "and  the ^ougl1* *.0 

be  obtain 

object  and  intention  of  the  framers  of  the  section  ed  by  it. 
were,  that  if  such  deeds  were  not  registered  at  the 
time   of  the  passing  of  the  Act,  they  should  be 
registered   within  one  year  thereafter ;  otherwise 

(1)  18th  September,  1805. 
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parties  claiming  title  under  such  deeds  should  lose 
their  priority  of  title,  as  against  a  purchaser  in 
good  faith,  that  is,  one  who  purchases  in  ignorance 
of  the  tax  title  of  the  Sheriff's  vendee  "  (1). 
Omission       A  s  actual  notice  displaces  registration,  it  is  clear, 

to  register   ,         .  -     ,  '     ,  .  .      . 

under  this  that  if  the  purchaser  who  acquires  priority  of  reg- 

section      igtratioii  is  aware  of  the  existence  of  the  Sheriff's  or 
does  not 

invalidate  Treasurer's  deed,  he  will  not  be  entitled  to  plead 
this  or  *ne  preceding  section  in  his  favour,  though 


party  has  guch  deed  be  unregistered  (2)  ;  and  it  is  essential, 
furthermore,  that  he  should  have  given  value  (3). 
The  words  in  the  section  "  shall  not  be  deemed 
to  have  preserved  their  priority  ''  necessarily 
imply  a  recognition  that  the  parties  claiming 
under  such  deeds  have  a  priority,  which  might  be 
lost  or  defeated,  if  unregistered  at  the  time  of  the 
passing  of  the  respective  Kegistry  Acts,  and  so 
remaining  unregistered  for  a  year  thereafter. 

It  was  held,  that  a  Sheriff's  deed  having  been 
registered  before  the  Act  of  1865  was  passed,  it 
was  not  necessary  to  re-register  it  under  the 
fifty-ninth  section  of  the  Registry  Act  of  1868  (4). 
Priority  is  The  priority  of  the  purchaser  under  such  deeds 
title.0  means  "  priority  of  title  ;"  the  priority  of  the 
subsequent  purchaser  means  priority  of  registra- 
tion (5)!  "The  Legislature  were  probably  led  to 
introduce  this  exceptional  provision  as  regards 
Sheriff's  deeds  from  the  consideration,  that  they 
were  out  of,  and  collateral  to,  the  ordinary  chain 
of  title,  and  that  therefore  it  was  not  unreasonable 
to  give  registered  purchasers  protection  against 

(1)  Per  Morrison  J.,  Jones  v.  Cowden.  34  U.  C.  B.,  p.  365. 

(2)  Peck  v.  Bucke,  2  Chy.   Cham.  R.,  294  ;  Jones  v.  Cowden 
supra. 

(3)  Doe  d.  Proudfoot  v.  McEae,  6  0.  S.,  502. 

(4)  Per  Morrison  J.,  Jones,  v.  Cowden,  34  U.  C.  B.,  p.  365. 

(5)  S.  C.  per  Bichards,C.  J. 
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them  to  an  extent  which  was  not  thought  war- 
ranted as  regarded  grantees  to  whom  the  title 
could  be  traced,  and  where  possession  of  the  title 
deeds  would  be  some  notice  to  purchasers  "  (1). 

"A  purchaser  in  good  faith"  has  reference  to  one  "  ff^ 

faith 

who  purchases  in  good  faith,  and  registers  his 
deed  subsequent  to  the  Act. 

•''  The  object  and  intention  of  the  Legislature 
was  to  compel  all  parties  for  the  future  to  register, 
if  they  wished  to  avoid  being  cut  out  by  subse- 
quent purchasers,  and  to  render  it  unnecessary  for 
such  interested  purchasers  to  look  beyond  the  Reg- 
istry ;  an4  they  extended  the  provision  of  the  law 
.as  to  tax  sales  to  past  deeds,  giving  the  parties 
interested  a  reasonable  time  to  comply  with  its 
requirements,  before  they  should  be  brought  within 
its  operation  "  (2). 

A  Sheriff  sold  the  land  in  question  for  arrears 
of  taxes  to  the  plaintiff,  on  the  ninth  day  of 
October,  1860,  and  gave  a  certificate  of  such  sale  . 
to  the  latter.  For  some  reason,  not  explained,  the 
plaintiff  did  not  obtain  his  deed  until  the  seven- 
teenth day  of  September,  1866,  on  which  day  he 
registered  it  being  within  a  year  from  the  passage 
of  the  Registry  Act  of  1865.  There  was  no  proof 
of  any  neglect  or  misconduct  on  his  part  in  not 
procuring  the  deed  sooner.  It  was  held,  that  the 
delay  in  registering  did  not,  under  the  fifty-first 
section  of  that  Act,  avoid  the  deed  as  against  the 
purchaser  of  the  land  who  had  first  registered  : 
that  the  deed,  not  having  been  questioned  within 
the  time  limited  by  the  protecting  statutes  in  force 
at  that  time  (3),  was  within  their  operation ;  and 


(1)  S.  C.  36  U.  C.  R.,  p.  502,  per  Strong  J. 

(2)  Ib.  per  Burton  J.,  p.  508. 

(3)  29-30  Vic.,  cap.  53,  sec.  156, 
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Eegistry 
to  be 
notice. 


The  Act 
imputed 
notice. 


that  the  plaintiff,  who  had  brought  ejectment  in 
1870,  was  entitled  to  recover  (1). 

78.  The  registration  of  any  instrument  under  this  Act,  or 
any  former  Act,  shall,  in  Equity  and  at  Law,  constitute  notice  of 
such  instrument,  to  all  persons  claiming  any  interest  in  such 
lands,  subFequent  to  such  registration,  notwithbtanding  any 
defect  in  the  proof  for  registration,  but  nevertheless  it  shall  con- 
tinue to  be  the  duty  of  every  Registrar  not  to  register  any 
instrument,  except  on  such  proof  as  is  required  by  this  Act 
31  V.,  c.  20,  s.  66  ;  36  V.,  c.  17,  s.  4. 

One  of  the  principal  objects  aimed  at  by  the 
Registry  Act  is  to  give  information,  and  to  impute 
notice  thereof  to  every  one  desiring  to  ascertain 
whether  there  has  been  any  prior  conveyance  or 
encumbrance  of  land  described  in  any  registered 
instrument ;  such  registered  instrument  operating 
as  notice  thereof  to  all  parties  claiming  any  inter- 
est in  the  parcel  of  land  subsequent  to  the  regis- 
tration, in  as  full  and  effectual  a  manner,  as  if 
such  person  had,  in  fact,  received  the  most  direct, 
positive  and  actual  notice  of  the  instrument  itself. 
Prior  to  Prior  to  the  enacting  of  13-14  Vic.,  cap.  63  it  was 
c.  63  reg5- '  held,  in  analogy  with  the  decisions  under  the  several 

istry  was   English  Acts,  that  registration  was  not  notice  in 
not  notice.       . 

this  Province  (2) ;  and  an  answer,   filed  prior  to 

that  Act  coming  into  force,  pleading  that  the  de- 
fendant  was    an   innocent    purchaser,    was   held 
to  be  a  good  defence,  notwithstanding  that   the 
But  since  plaintiff's   title  was  registered  (3).     Such  a  plea 
registry* is canno*  now  ^e  se*  UP  as  against  a  duly  registered 
notice  in    deed,  whether  the  title  conveyed  thereby  be  legal 
or  equitable  in  its  nature  (4).     By  the  eighth  sec- 
tion of  the  statute  referred  to  it  was  provided,  that 
the  registry  of  any  instrument  under  that  act,  or 
the   Registry   Act   of  1846,   affecting  any   lands,. 
should,  in  Equity,  constitute  notice  of  such  instru- 

(1)  Carroll  v.  Burgess,  40  U.  C.  E.,  381. 

(2)  Street  v.  Commercial  Bank  of  Canada,  l|Gr.,  169. 

(3)  Kay  v.  Wilson,  24  Gr.,  212. 

(4)  Eyre  v.  Dolphin,  2  Ball  &  B.,  300. 
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merit  to  all  persons  claiming  any  interest  in  such 
lands  subsequent  to  such  registry.  Under  the  As  well 
Consolidated  Statutes  (U.  C.),  cap.  89  it  was  held,  since  that 
that  registration  was  notice,  in  Equity,  of  all  instru-  Act- 
ments  registered  before,  as  well  as  since  registra- 
tion was  made  notice ;  and  that  registration  of  a 
mortgage  of  unpatented  lands  under  8  Vic.,  cap.  8, 
sec.  9,  was  notice  to  subsequent  purchasers, 
whether  the  patent  had,  or  had  not,  issued  under 
a  sion  of  the  Heir  and  Devisee  Commission  (1), 
"While  the  act  declares  that  registration  shall  be 
notice,  it  does  not  provide  that  notice  of  an  unreg- 
istered conveyance  shall  not  affect  a  registered 
conveyance  or  judgment ;  and  we  must  take  it 
that  the  legislature  had  knowledge  of  the  doctrine 
of  a  Court  of  Equity  on  this  head  ;  and  indeed 
they  appear  to  have  had  it  expressly  under  consid- 
eration, when  they  declared  that  registration 
should  be  notice  (2)." 

It  was  at  one  time  thought  that  this  section  Object  of 
appeared  to  limit  the  power  of  a  Court  of  Equity  tion. 
to  grant  relief,  and  not  to  transfer  that  power  to  a 
Court  of  Law  ;  and  its  effect,  in  conjunction  with 
the  eighty  first  section  was  said  to  be  "not  to  limit 
the  legal  rights  of  parties  claiming  under  subse- 
quent registered  deeds,  but  rather  to  confine  the 
rights  of  a  Court  of  Equity  to  grant  relief  to  those 
cases,  in  which  there  was  actual  notice  ;  and  not 
merely  such  notice  as  ought  to  have  put  the  party 
on  enquiry"  (3;.  It  has,  however,  since  been 
determined,  that  the  effect  of  actual  notice  is  not 
confined  to  a  Court  of  Equity,  but  is  available  in  a 
Court  of  Law  ;  and  that  therefore  a  non-registered 

(1)  Vanc«  v.  Cummings,  13  Gr.,  25. 

(2)  Bank  of  Montreal  v.  Baker,  9  Gr.,  p.  301  per  Vankoughnet  C. 

(3)  Bondy  v.  Fox,  29  U,  C.  E.,  72  per  Kichards  C.  J. 
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deed  is  not  defeated  at  law  by  a  subsequent  regis- 
tered one,  where,  before  such  registration,  the  per- 
son claiming  thereunder  had  actual  notice  of  the 
prior  conveyance ;  and  the  case  of  Bondy  v.  Fox 
was,  as  to  this  point,  distinguished  (1). 

Although  long  contended  for,  registration  was 
not  expressly  declared  to  operate  as  notice  "at 
Law''  until  the  statute  36  Vic.,  c.  17  was  enacted. 

The  principle  upon  which  registration  operates 
as  notice  of  the  instrument  registered,  is  based 
upon  the  ground  that  a  person  acquiring  land 
should  ascertain  whether  any  incumbrance  or 
adverse  claim  is  registered  against  the  land  he 
proposes  to  acquire  ;  and  he  is  therefore  presumed 
to  have  searched  the  Registry  Office  with  this  ob- 
ject (2).  Negligence  in  searching  the  Registry  is 
evidence  of  a  failure  of  due  diligence  (3).  This 
doctrine,  however,  has  no  application  in  the  case 
where  one  parts  with  an  interest  in  land  (4). 

It  has  leen  previously  remarked  that  registra- 
tion is  not  considered  notice  under  the  English 
and  Irish  Registry  Acts  ;  and  it  has  therefore  been 
decided,  in  cases  arising  under  those  statutes,  that 
a  person,  making  a  partial  search  in  the  registry, 
will  not  be  affected  with  notice  of  a  deed  registered 
in  that  part  of  the  register  to  which  his  search  has 
not  extended  (5).  Registration  is  not  notice  under 
the  Nova  Scotian  Registry  Act  (6).  Under  many 
American  Registry  Acts,  registration  is  held  to 
operate  as  notice  (7). 

(1)  Millar  v.  Smith,  23  U.  C.  P.,  47. 

(2)  The  Trust  and  Loan  Co.  v.  Shaw,  16  Gr.,  446. 

(3)  Hamilton  v.  Lyster,  7  Ir.  Eq.  R.,  560. 

(4)  The  Trust  it  Loan  Co.  v.  Shaw,  16  Gr.,  446;  see  Boucher 
v.  Smith,  9Gr.,347. 

(5)  Hodg&on  v.  Dean,  2  Sim.  &  S.,  227. 

(6)  Doe  d.  Hubbard  v.  Power,  1  Allan,  271. 

(7)  2  Cruise  Greeulf,  445. 
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The  notice  which  is  afforded  by  registration  is  The  notice 

.  is  "  actu- 

"  actual  "  in  its  character  (1) ;  and  it  is  immaterial  ai "  in 
whether  the  person  affected  thereby  searched  the  character- 
Kegistry  Office  or  not  (2).  Where  land,  having 
been  mortgaged  by  the  owner,  was  appropriated  by 
a  Township  Council  for  road  purposes,  and  compen- 
sation therefor  having  been  fixed  by  arbitration 
was  paid  over  by  the  Council  to  a  creditor  of  the 
mortgagor,  by  which  creditor  the  amount  had  been 
attached  ;  it  was  held,  that  the  Council  were  bound 
to  have  had  notice  of  the  mortgage,  in  consequence 
of  its  registration  ;  and  that  the  mortgagee,  in  the 
exercise  of  his  prior  right,  was  entitled  to  recover 
the  amount  from  the  Corporation,  with  costs  (3). 
S.  S.,  the  owner  of  certain  land,  agreed  to  convey 
the  same  to  his  son,  T.  S.,  on  his  paying  certain 
moneys  for  S.  S.,  and  forthwith  granting  a  life 
lease  thereof  to  S.  S.  and  his  wife.  The  convey- 
ance and  lease  were  accordingly  executed.  The 
lease  was  duly  registered  ;  but  the  deed  was  not 
registered,  and  was  proved  to  have  been  destroyed. 
Subsequently  S.  S.  and  T.  S.  joined  in  a  mort- 
gage of  the  land  to  the  plaintiff,  which  was  regis- 
tered. The  plaintiff,  on  enquiries  made  by  him 
on  finding  the  lease  on  record,  obtained  actual 
notice  of  the  deed  to  T.  S.,  but  did  not  deem  it  of 
.any  importance,  believing  the  transaction  to  have 
fallen  through,  in  consequence,  as  he  understood, 
of  the  wife's  repudiation,  during  her  husband's 
lifetime,  of  the  lease,  and  the  destruction  of  the 
deed.  After  the  death  of  S.  S.  the  wife  asserted 
her  right  to  the  life  lease,  and  held  possession  of 
the  land  ;  and  on  the  plaintiff  bringing  ejectment, 

(1)  Bell  v.  Walker,  20  Gr.,  558. 

(2)  Dominion  Savings  Bk.  S.  v.  Kittridge,  23  Gr.,   p.  635,  per 
Blake  V.-C. 

(3)  Dunlop  v.  Township  of  York,  16  Gr.,  216. 
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she  defended  in  such  right.  It  was  held  that  the 
plaintiff  could  not  claim  by  reason  of  the  non- 
registration of  T.  S.'s  deed  and  the  registration  of 
the  plaintiff's  mortgage,  because  as  he  had  actual 
notice  of  such  prior  deed,  the  Registry  Act  would 
not  apply  ;  but  even  if  applicable,  the  plaintiff  was 
bound  by  the  prior  registration  of  the  lile  lease  (1), 
By  a  deed,  duly  executed  and  registered,  lands 
with  a  water  privilege  were  vested  in  a  person  for 
life,  with  remainder  to  his  son  in  fee.  The  deed 
contained  an  agreement  or  stipulation  that  neither 
the  father  or  son  could  dispose  of  or  encumber  the 
property,  without  the  consent  of  the  other.  The 
father,  with  the  knowledge,  but  without  the  con- 
sent, of  the  son,  sold  portions  of  the  water  front- 
age ;  and  the  purchaser,  with  the  knowledge  of 
the  son,  erected  improvements  thereon.  After  the 
father's  death,  the  son  sold  the  lands,  including 
the  whole  of  the  water  frontage  to  W.  The  vendee 
of  the  father  filed  a  bill  against  the  son  and  W., 
claiming  absolutely  that  part  of  the  water  frontage 
which  had  been  conveyed  to  him  by  the  father  ;  on. 
the  ground,  that  t,he  son  had  acquiesced  in  such 
sale,  and  that  W.  had  notice  of  the  plaintiff's 
interest.  It  was  held,  that  the  registration  of  .the 
deed,  under  which  the  father  and  the  son  claimed 
title,  was  actual  notice  to  the  plaintiff  of  the  son's 
title ;  and  that  the  acquiescence,  or  lying  by,  on 
the  part  of  the  son  could  not  affect  the  latter's 
interest,  but,  at  most,  would  only  be  construed 
into  a  consent  by  him  to  the  sale  by  the  father  of 
the  father's  personal  interest  in  the  property ;  and 
semble  that  under  the  circumstances,  even  if  regis- 
tration were  not  actual  notice,  the  acquiescence 
would  not  bind  his  reversionary  interest ;  and  that 

(1)  Britton  v.  Knight  ei  al,  29  U.  C.  P.,  567. 
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assuming  that  the  plaintiff  had  acquired  an  equit- 
able interest,  arising  out  of  such  acquiescence,  he 
could  not  enforce  it  against  W.  without  proving 
actual  notice  to  him  of  such  equitable  interest  (1). 
A  married  woman,  while  under  twenty-one  years 
of  age,  but  representing  herself  to  be  of  full  age, 
conveyed  land  to  a  bona  fide  purchaser  for  value, 
who  registered  his  conveyance.  After  attaining 
her  majority,  she  and  her  husband  executed  a 
voluntary  deed  to  a  trustee  for  her.  The  trustee 
subsequently  sold  and  conveyed  the  lands  ;  his 
vendee,  upon  the  same  day,  executing  a  mortgage 
back  to  the  trustee.  It  was  held,  inter -alia,  that 
the  registration  of  the  first  deed  from  the  married 
woman  to  the  purchaser  for  value,  was  actual 
notice  to  the  defendants  of  the  execution  of  such 
deed,  and,  that  as  they  acquired  that  knowledge 
after  such  registration,  they  took  subject  to  all 
the  rights  of  the  purchaser.  The  Court,  therfore, 
ordered  the  estate  to  be  vested  in  the  representa- 
tives of  the  purchaser,  and  declared  the  subsequent 
conveyance  to  be  void  as  against  them  (2). 

The  purchaser  of  standing  timber,  with  the  Purchaser 
right  to  cut  the  same,  is  affected  with  notice  of  the  ing  timber 
conveyance  of  the  land  from  the  original  owner,  affected 

with  no- 

and  a  mortgage  back  from  the  vendee,  from  theticeof 
registration    of  the    conveyance    and   mortgage ;  l 
standing  timber  being  within  the  operation  of  the 
Registry  Laws  (3). 

Two  mortgages  were  successively  taken  and  reg- 
istered, which,  through  mere  inadvertence,  omit- 
ted a  certain  parcel  of  land,  which  it  had  been  the 
intention  to  have  included  in  both  instruments. 

(1)  Bell  v.  Walker,  20  Or.,  558,  followed  in  Grey  v.  Ball,  23 
Gr.,  390. 

(2)  Bennetto  v.  Holden,  21  Gr.,  222. 

(3)  McLean  v.  Burton,  24  Gr.,  134  ;  see  p.  16  ante. 
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The  assignee  of  the  second  mortgage,  for  value 
Parcels  ancj  \vithout  actual  notice  of  the  first  mortgage, 
by  mis-  subsequently  obtained  a  conveyance  of  the  legal 
estate  of  the  omitted  parcel  from  the  grantee  of  the 
original  vendor,  who  was  entitled  to  hold  it  for  un- 
paid purchase  money.  It  was  held,  that  the  as- 
signee of  such  second  mortage  was  entitled,  as 
against  the  first  mortgagee,  to  hold  the  legal  estate, 
until  the  second  mortgage  was  satisfied  (1).  On  a 
re-hearing,  however,  the  decree  was  reversed  (2). 

The  owner  of  two  town  lots,  25  and  26,  sold  a 
portion  of  lot  26  to  one  P.,  but,  by  mistake,  the 
description  in  the  deed  was  such  as  to  pass  the 
whole  lot.  He  subsequently  sold  lot  25  and  all 
that  part  of  lot  26  not  previously  sold  to  P.,  to  the 
plaintiff,  and  the  deed  thereof  was  duly  registered. 
After  the  registration  of  this  deed  the  defendant 
obtained 'a  conveyance  from  P.,  the  description  of 
the  land  corresponding  to  that  contained  in  the 
original  deed  to  P.  It  was  held,  that  the  registra- 
tion of  the  plaintiff's  deed  was  notice  to  the 
defendant  of  the  plaintiff's  claim  to  that  part  of 
lot  26  not  sold  to  P.,  and  that  the  plaintiff  was 
entitled  to  a  re-conveyance  thereof  (3). 
Begistra-  ft  was  always  held  that  payments  made  by  the 
signment"  mortgagor  to  the  mortgagee,  after  the  registration 
of  mort-  £  th  assignment  of  the  mortgage,  without  notice 

gage  is  not  .   •   " 

notice  to    of   such    assignment    obtained     otherwise    than 

gagor        through  the  mere  fact  of  the  registration  of  the 

assignment,  were  valid  and  would  be  allowed  as 

against   the  assignee  (4)  ;  and  a  tender  to  such 

(1)  Merchants'  Bank  v.  Morrison,   18  Gr.  382  ;  see  Reid  v. 
Whitehead,  10  Gr.  446. 

(2)  Merchants'  Bank  v.  Morrison.  19  Gr.  1 

(3)  Haynes  v.  Gillen,  21  Gr.  15. 

(4)  Gilleland  v.  Wadsworth,   23  Gr.,  547  ;    see  Engerson  •?. 
Smith,  9  Gr..  16. 
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assignee,  after  bill  filed,  of  the  balance,  deducting 
the  payments  so  made  to  the  mortgagee  before 
notice  of  the  assignment,  together  with  costs,  has 
been  held  sufficient  to  deprive  the  assignee  of  any 
claim  to  costs  incurred  subsequent  to  the  tender 
(1).  But  this  doctrine  does  not  apply  in  favor  of 
his  grantee,  and  payments  made  by  the  grantee 
to  the  mortgagee,  under  such  circumstances, 
will  not  operate  as  a  discharge  to  the  grantee  to 
the  extent  of  such  payments  ;  as  the  registration 
of  the  assignment  will  affect  him  with  notice  there- 
of, and  the  omission  on  his  part  to  institute  proper 
inquiries,  when  making  his  payments,  will  be 
taken  to  be  constructive  notice  to  him  (2).  In  this 
case  Moss  J.  was  of  opinion,  moreover,  that  regis- 
tration of  an  assignment  of  mortgage  is  not 
notice  to  the  mortgagor,  "because  a  mortgagor 
paying  off  his  mortgage  does  not  come  within 
the  class  of  cases  to  whom  registration  consti- 
tutes notice"  (3).  The  lessee  of  a  mortgagor,  Lessee  of 
under  a  lease  made  by  the  latter  subsequent 


to   the   registration   of  the   mortgage,    is    bound  prior  reg- 
by  such  registration   (4)  ;    but    he   is   not  bound  mortgage. 
thereby   if   the   lease  was  executed  prior  to  the 
mortgage  where  the  lease  is  within  the  exception 
of  the  act,  or,  if  without  the  exception,  is  duly  re- 
gistered prior  to  the  registration  of  the  mortgage 
(5). 

Registration  of  an  instrument  does  not  operate  Apinat 

.  .  whom  reg- 

as  notice  thereof,  except  as  against  those  claiming  istratiou 

(1)  Williams  v.  Sorell,  4  Yes.  389  ;  see  Cater  v.  Cooley,  1  Cox 
182  ;  Chandos  v.  Brownlow,  2  Kidg.,  "P.C.,  428. 

(2)  Gilleland  et  al  v.  Wadswurth  et  al,  1  App.  B.  82. 

(3)  Ib.,  p.  91. 

(4)  Keech  v   Hall,  Doug.  21  ;  see  Thunder  v.  Belch,  3,  East 
450  ;  Evans  v.  Elliott,  9  Ad.  &  EL,  342  ;  Pope  v.  Briggs,  9  B.  & 
C.  254  ;  Doe  v.  Bucknell.  8  Car.  &  P.,  569. 

(5)  See  notes  to  sec.  37  ante. 
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does  not    through  or  under  the  grantor  (1)  ;  the  purchaser 

operate  as  ...  ,1-1 

notice.       or  owner  of  land  not  being  hound  to  take  notice  of 

a  registered  lien  or  encumbrance  upon  such  land, 

created  by  any  person,  other  than  those  through 

Party  hav- whom  he  is  compelled  to  derive  title  (2).     It  is 

ing  title     esaential,  furthermore,  to  render  registration  of  an 

must  exe- 

cute  in-     instrument  effective  as   notice  thereof,    that  the 

strument.  regis^erei]  instrument  should  he  executed  by  one 
having  the  title,  or  a  clear  right  thereto  (3)  ;  other- 
wise such  registration  will  not  even  amount  to 
constructive  notice  to  the  true  owner,  of  the  execu- 
tion of  such  instrument ;  it  will  only  be  notice 
to  subsequent  purchasers  under  the  person  so 
assuming  to  execute  as  grantor  (4).  Eegistration 
of  an  instrument  is  notice  only  of  such  fraud  as 
appears  upon  the  face  of  the  instrument ;  it  is  not 
notice  of  fraud  connected  with  its  execution  (5). 
It  has  been  said  that  "  registration  is  notice  of  the 
instrument  registered,  for  the  purpose  of  giving 
effect  to  any  equity  accruing  from  it.  but  it  can  be 
notice  of  any  given  instrument  only  to  those  who 
are  reasonably  led  >>y  the  nature  of  the  transaction 
in  which  they  are  engaged,  to  examine  the  register 
with  respect  to  it"  (C).  Although  it  is  a  general 
principle  that  every  deed,  under  which  one  claims 
title,  should  be  registered,  otherwise  a  purchaser 
for  value  will  not  be  affected  with  notice  of  such 
unregistered  deed  (7),  this  doctrine  does  not  obtain 
where  a  registered  instrument  refers  to  the  descrip- 
tion of  lands  as  contained  in  an  unregistered  deed  ; 

(1)  Corbin  v.  Sullivan,  47  Ind.,  356. 

(2)  Harper  v.  Bibb,  34  Miss.  E..  472  ;  Stuart  v.  Bruneau,  3  L. 
C.  B.,  30'J. 

(3)  See   Doe   d.  Spaffovd   v.  Breakenridge,    1    U.  C.  P.,  492  ; 
Waters  v.  Sha.de,  2  Gr.,  458. 

(4)  Perry  on  Trusts,  §  2ll  and  cases  cited  therein. 

(5)  Godbold  v.  Lambert,  8  Rich.  Eq.,  155. 

(6)  Boucher  v.  Smith,  9  Gr.,  p.  353  per  Esten  V.  C. 

(7)  See  p.  88  ante. 
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provided  the  former  operates  as  a  conveyance  cap- 
able  of  passing  the  interest  of  the  grantee  of  the  head. 
unregistered  deed  in  the  land  mentioned  therein. 
In  1853  the  property  in  question  was  mortgaged 
by  certain  Trustees  to  the  Trust  and  Loan  Com- 
pany who  assigned  their  mortgage  to  the  defendant 
Whitehead.  In  1855,  P.,  the  then  owner,  execut- 
ed a  second  mortgage  to  Whitehead.  In  1857, 
P.  submortgaged  to  B.,  who,  in  the  same  year, 
assigned  his  mortgage  to  the  defendants,  the 
the  Canada  Life  Assurance  Company,  P.  joining 
in  the  assignment.  The  mortgage  from  P.  to 
B.  was  not  registered  until  1859,  although  the 
.assignment  thereof  was  registered  in  1857.  In 
1858,  P.  mortgaged  to  the  plaintiff  who  registered 
liis  mortgage  before  the  registration  of  the  mort- 
gage from  P.  to  B.,  the  assignment  from  B.  to  the 
•Company  of  the  mortgage  from  P.  to  B.  recited  that 
mortgage,  and  in  describing  the  mortgaged  pre- 
mises referred  to  the  mortgage  for  a  more  particu- 
lar description.  The  memorial  of  the  assignment 
•described  the  lands  in  the  same  language  as  that 
•contained  in  the  assignment,  but  the  description, 
.as  set  out  in  the  mortgage,  was  not  imported  into 
the  memonal.  Upon  the  plaintiff  seeking  to 
•establish  the  priority  of  his  mortgage  over  those 
held  by  the  several  defendants,  Esten  V.  C.  held 
•that,  as  between  the  plaintiff  and  the  defendant 
Whitehead,  the  latter  retained  priority  over  the 
former  in  respect  to  the  mortgages  executed  in 
1853  and  1855  against  the  registration  of  which  the 
plaintiff  had  raised  several  technical  objections,  but 
that  as  between  the  plaintiff  and  the  defendants,  the 
Oanada  Life  Assurance  Company,  the  plaintiff 
•was  entitled  to  priority  ;  the  registration  of  the 
assignment  being  deemed  inoperative,  on  the 
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ground  that  the  memorial  referred  to  lands  de- 
scribed in  a  deed  not  registered.  This  ruling 
being  sustained  upon  a  re-hearing,  the  Company 
appealed  on  the  following  grounds,  inter  alia,  that 
the  plaintiff  had  actual  notice  of  the  mortgage 
from  P.  to  B.  when  he  took  his  mortgage  from  P., 
and  that  the  memorial  of  the  assignment  was  in 
compliance  with  the  requirements  of  the  Registry 
Acts,  so  far  as  the  description  of  the  lands  therein 
was  concerned.  After  a  very  full  and  exhaustive 
argument  the  Court  of  Error  and  Appeal  reversed 
the  ruling  of  the  Court  below,  so  far  as,it  related  to 
the  assignment  of  the  mortgage  to  the  Company, 
by  giving  it  priority  over  the  plaintiff's  mortgage  ; 
on  the  ground  that  the  assignment  was  in  itself  a 
conveyance  sufficient  to  pass  the  interest  which  B. 
took  in  the  lands  included  in  the  mortgage,  and 
that  as  it  operated  as  a  conveyance  of  said  inter- 
est, it  was  capable  of  a  valid  registration  through  a 
memorial  following  its  language  (1).  In  this  case 
Vankougb.net  C.  held,  further,  that  the  registration 
of  the  assignment  was  tantamount  to  the  registra- 
tion of  the  mortgage,  on  the  ground  that  P.  had 
assented  to,  and  had  become  an  executing  party  to, 
the  assignment ;  had  he,  however,  not  so  become  a 
party,  the  registration  of  the  assignment  would 
not  have  amounted  to  a  registration  of  the  mort- 
gage, on  the  authority  of  Doe.  d.  Honeycomb  v. 
Waldron  (2). 

Begistra-       It  is  generally  held  in  the  United  States  Courts 

rtnuronte  that,  as  the  doctrine  of  notice  caused  by  registra- 

requiring  ^on  [Q  of  statutory  parentage,  it  will  not  arise  in 

8  ry'     the  case  of  a  voluntary  registration  of  an  instrument 

not  required  by  law  to  be  registered  in  order  to  affect 

(1)  Beid  v.  Whitehead,  10  Gr.,  446. 

(2)  2    Sir.,  1064 ;  see  p.  88  ante ;   Delesderniers  v.  Kingsley, 
3  L.  C.  B.,  84. 
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one  with  notice  (1).  A  similar  interpretation  has 
been  placed  upon  the  English  (2),  and  Nova  Scotian 
Eegistry  Acts  (3),  while  the  contrary  has  been 
determined  under  the  Irish  Eegistry  Laws  (4).  In 
our  own  Courts  it  has  been  said  that  "parties 
cannot,  by  their  voluntary  act  of  registry,  in  cases 
to  which  the  Act  does  not  extend,  draw  to  their 
acts  the  consequences  provided  by  the  Legislature 
for  another  state  of  things  "  (5) 

Where    a  deed  transferring  real  and  personal  instru- 
estate  is  registered  in  a  County  Registry  Office,  bT"SlSt 
such  registration  is  not  constructive  notice  of  the tered  in 
transfer  of  the  personal  estate  (6).  office6.1 

It  may  be  stated,  as  a  general  proposition,  thatRequire- 
the  requisites  of  the  Act  should  be  closely  adhered  ^n^sctof 
to  ;  otherwise    any  material  or   substantial   non-  should  be 
compliance  therewith   may  result  in  avoiding  the 
registration  (7).     In  a  case  affected   by  the  Regis- 
try Act  of  1846,  it  was  decided  that  registration  in 
accordance  with  the  provisions  of  that  statute  was 
imperative  ;  so   that    a   deed    registered   upon    a 
memorial,  in  which  the  addition  of  the  witness  to 
the  deed   was  omitted,  was  held  to  be  fraudulent 
and  void  as  against  a  subsequent  incumbrance  (8). 
In  like  manner  the  omission  in  the  memorial  of 
the  Christian  name  of  the  mortgagor's  wife,  who 
executed  the  mortgage  for  the  purpose  of  barring 

(1)  Kerns   v.    Scrope,  2  Watts,  75  ;  2  Waahburn  Real  Prop. 
1st  Ed  ,  592. 

(2)  Malcolm  v.  Charlesworth,  Keen,  63. 

(3)  Cogswell  v.   Graham,  1  Buss.  &  Chers.  Sup.  Ct.  (N.  S.), 
Rep.  30. 

(4)  Talbot  v.  Gilmartin,3  Ir.  Jur.,  0.  S.,  171. 

(5)  Doe  d.  Kingston  B.  S.  v.  Rainsford,   10  U.  C.  R.,  p.  242, 
per  Burns  J.  ;  see  Doe  d.  Ellis  v.  Grubb,  3  0.  S.  611 ;  Doe  d.  Shib- 
ley  v.  Waldron,  2  U.  C.  P.,  188  ;  Doe  d.  Spafford  v.  Breakenridge, 
1  U.  C.  P.,  492. 

(6    Pilcher  v.  Barrows,  17  Pick.,  361. 

(7    Reid  v.  Whitehead,  10  Gr.,  p.  448,  per  Esten  V.  C. 

(8    Robson  v.  Waddell  et  al.,  24  U.  C.  R.,  574. 
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dower,  was  held  to  render  the  registration  invalid 

(1). 

Instm-  The  registration  of  an  instrument,  improperly 
fectivef6"  Authenticated  or  acknowledged,  has  been  deter- 
executed,  mined  not  to  amount  to  notice  of  such  instrument 

under  the  American  Eegistry  Act,  (2). 

As  a  deed,  so  defectively  executed  as  not  to  pass 

the  title,  is  nevertheless  evidence  of  a  contract  to 

convey  (3),  it    is  apprehended  that  the  registra- 

tion of    such  deed  will  operate    as  notice  of  the 

contract. 
Eegistra-       Defective  registration  having,  therefore,  been  held 

no*i  *°  amount  to  notice  (4),  and  much  inconveni- 


withstand-  ence  resulting  therefrom,  the  66th  section  of  the 

in?  dc- 

fects.  Registry  Act  of  1868,  declaring  that  the  regis- 
try of  any  instrument  under  that  or  any  former 
Act,  should,  in  Equity,  constitute  notice  of  such 
instrument,  to  all  persons  claiming  any  interest  in 
such  lands  subsequent  to  such  registry,  was 

36  Vic.,     amended  by  the  Act  36  Vic.,  c.  17,  s.  4,  by  insert- 

c-  17-  ing  therein  after  the  word  "  equity  "  the  words 
"or  at  law,"  and  by  adding  to  the  section  the  fol- 
lowing words,  "  notwithstanding  any  defect  in  the 
proof  for  registry."  This  section  appears  to  ope- 
rate both  retrospectively  and  prospectively  ;  but 
not  in  an  equal  degree.  Its  retrospective  opera- 
tion, however,  appears  to  be  expressly  limited  to 
those  eases  which  are  referred  to  in  section  79 
post,  while  its  prospective  effect  is  not^restricted. 

Section          Registration  is  declared  by  this  section  to  ope- 

not  appli-  ra^e  ag  notice  of  the  registered  instrument  to  "  all 
cable  to 

(1)  Boiicher  v.  Smith,  9  Gr.,  347. 

(2)  Kerns  v.  Scrope,  2  Watts,  75  ;  Cockey  v.  Milne,  16  Iiid.,  200  ; 
see  Doe  d.  Lyons  v.  Slavin,  3  Kerr,  258. 

(3)  Davis  v.  Earl  of  Strathmore,  16  Ves.,  419-428;  Bishop  on 
Contr.,  s.  585. 

(4)  McDonald  v.  Eodger,  9  Gr.  ,  75  ;  Boucher  v.  Smith,  supra  ; 
Eeid  v.  Whitehead,  supra  ;  Essex  v.  Baugh,  1  Y.  &  C.,  620. 
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persons  claiming  any  interest  in  such  lands,  sub-  op 

.  .  .          tion  of  se- 

sequent  to  sue  a  registration."     It  has  been  decided  curities. 
that  this  declaration  dees  not  obtain  in  the  case 
of  consolidation  of  securities  (1). 

Although  the  section  is  remedial  in  its  applica-  Registrar 
tion,  and  is  designed  to  allow  the  registration  of  an 


instrument  (registered  subsequent  to  March  29th,  instru- 
1873,)  to  operate  as  notice  thereof,  notwithstanding  defective 
that  defects  in  the  proof  for  registration  may  exist,  Proof- 
it  by  no  means  authorizes  the  reception  of  such 
an  instrument  by  the  Registrar  for  registration. 
Were  it  otherwise,  the  requirements  of  the  Act  as 
to  proof  for  registry,  which  are  designed  for  the 
benefit  of  the  public,  (2)  would  soon  be  disregarded, 
and  confusion  and  irregularities  would  be  the  inev- 
itable result.  The  section  simply  provides  that 
the  legal  effect  of  an  instrument  registered  upon 
defective  proof  for  registry  shall  not  be  impaired 
thereby.  It  does  not  relieve  the  Registrar  from 
any  duty  imposed  upon  him  by  this  Act.  On  the 
contrary,  to  avoid  any  misapprehension  on  this 
point,  the  Registrar  is  prohibited  in  express  termsj 
from  registering  any  instrument  except  upon  the 
proof  required  by  the  Act.  Should  he,  however,  dis- 
obey this  injunction  by  registering  an  instrument 
upon  imperfect  proof,  the  registration  of  such  in- 
strument will  nevertheless  operate  as  notice  there- 
of ;  but  the  Registrar  will,  by  such  omission  of  duty, 
render  himself  liable  in  damages  to  any  person 
sustaining  loss  thereby. 

79.   So  far  as  by  the  last  preceding  section  it  is  provided,  that  Retrospec- 
notwithstanding  any  defect  in  the  proof  for  registration  the  regis-  ^ive  opera- 
tration  of  an  instalment  shall  constitute  notice  thereof,  the  said  ^jon  o{ 
section  shall  only  apply  retrospectively  from   the  twenty-ninth  iast  gec. 
day  of  March,  one  thousand  eight  hundred  and  seventy-three,  as  tion. 
to  matters  and  facts  within  the  meaning  of  section  forty-one  of 
this  Act.     36  V.,  c.  17,  s.  5. 

(1)  Brower  v.  Can.  Perm.  B.  Ass.,  24  Gr.,  501t. 

(2)  See  p.  94  ante. 
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Defects         rpjjg  defects  referred  to  in  section  41  (1)  are  such 

referred 

to  in  sec.  as  the  non-setting  forth  in  full  of  the  name,  place 
of  residence,  addition,  occupation  or  calling  of  the 
subscribing  witness,  or  the  improper  or  insufficient 
description  thereof  in  the  affidavit,  or  any  clerical 
error  or  omission  in  the  affidavit  of  a  mere  formal 
or  technical  character.  If  this  section  were  to  be 
read  only  in  connection  with  the  preceding  section, 
the  inference  would  be  that,  as  to  defects  not 
enumerated  in  section  41,  the  preceeding  section 
would  not  have  any  retrospective  effect  so  far  as 
notice  is  concerned,  being  in  this  respect  operative 
only  to  the  extent  mentioned  in  the  present  sec- 
tion. The  88th  section  ])ost,  however,  would  ap- 
pear to  supply  this  defect,  as  it  declares  that  the 
registration  of  an  instrument  had  before  March 
29th,  1873,  shall  be  valid,  notwithstanding  any 
defect  in  the  proof  for  registration.  As  to  the 
effect  of  section  88  upon  the  present  section,  see 
remarks  upon  that  section,  post. 

80.  Priority  of  registration  shall  prevail,  unless  before  such 
prior  registration  there  aas  been  actual  notice  of  the  prior  instru- 
ment by  the  party  claiming  under  the  prior  registration.  31  V., 
c.  20,  s.  67. 

Priority  of  *  It  has  been  already  remarked  that  the  policy  of 

ancesy"     the  Registry  Act  is  to  render  the  priority  of  regis- 

under  the  tered   assurances  dependent   upon   the   order    in 

Acfancfat  which  they    are  registered;  in    this  feature,  dif- 

Com.  Law.  fermg   from   the   rule   at    Common    Law,    which 

depends  upon  the  order  in  which  such  instruments 

are  executed.     This  policy  is  one  which,  if  consis- 

tently   acted    upon,    and   if  not   beset   in   some 

instances  with  practical  difficulties,"will  enable  an 

intending  purchaser  or  encumbrancer  to  ascertain 

with  accuracy,  ease  and  despach  the  true  state  of 

(1)  See  p.  103  ante. 
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the  title  to  the  property  he  proposes  to  acquire  or 
charge,  by  searches  in  the  Registry  office  for  the 
desired  information  ;  and,  by  prompt  registration 
of  his  own  conveyance  or  security,  to  amply  ensure 
the  protection  of  his  interests.  Under  the  Regis- 
try Act  of  1795  it  was  held  that  a  party  claiming 
under  ,a  subsequent  deed  which  was  registered 
first,  had  priority  over  a  prior  unregistered  instru- 
ment, although  he  had  notice  theieof  (1). 

As  the  intention  of  the  Act  is  to  afford  protec-  Registry 

,  .  .   .        .  .  Act  shelt- 

tion  to  persons  acquiring  interest,  in  real  estate,  ers  bona 
without  notice,   and  not  to  shelter  those  whoseAd?  aciul- 

sitiorts  of 

consciences     are     affected     by     notice    obtained  land. 
aliunde    (2),    Courts    of  Equity    have    broken    in 
upon   the   strict    application   of  the   doctrine    of  Of 


priority  according  to  the  order  of  registration,  by  broken  in 

.  ..         °  .  .  °     .  'by  Courts 

treating  notice  01  a  prior  unregistered  instrument  Of  Equity. 
as  binding  upon  a  subsequent  purchaser  or  encum- 
brancer having  such  notice,*  notwithstanding  that 
such  purchaser  or  encumbrancer  may  have  register- 
ed first.  Such  interference  rested  upon  the  ground, 
that  as  the  object  of  the  Act  was  to  guard  and  pro- 
tect purchasers  and  encumbrancers  from  secret  con- 
veyances, notice  of  such  secret  conveyances  other- 
wise acquired,  served  the  purposes  of  the  Act  ;  and 
that  to  permit  a  purchaser  or  encumbrancer,  hav- 
ing notice  of  an  unregistered  or  secret  convey- 
ance, to  defeat  such  conveyance  by  means  of  a 
prior  registration,  would  be  equivalent  to  legalizing 
fraud,  and  to  defeating  the  very  objects  of  the 
Act  (3).  A  person  having  notice  of  a  prior  unreg- 
istered instrument  cannot  avail  himself  of  the 

(1)  Doe  tl.  Pell  v.  Mitchener,  Dra.  471. 

(2)  Lee  v.  Green,  20  Jur.,  170. 

(3)  CJ><>vall  v.  Nicholls,  2,Eq.,  p.  64;   La  Neve  v.  La  Neve, 
8  Atk..   951  ;  Turnstall  v.  Trappes,  3  Sim.,  286.     Agra  Bank  v. 
Barry  L.  K.,  7  E.  &  I  App.,  135. 
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registry  of  a  subsequent  deed  to  defeat  the  former, 
as  such  registration  would  be  a  fraud  (1).     Al- 
though   this  was  the  practice    of  the    Courts  of 
Equity,  no  statutory  endorsation  of  this  doctrine 
Eudorsa-   was  promulgated  prior  to  the  passing  of  the  Reg- 
equitable  istry  Act  of   1865  ;    by  the   sixty-fifth  section   of 
evidence    which   it  was  provided,   that  priority  of  registra- 
of  notice  i        n    •         11  -i  i  t 

ofiieg.      tration  should  in  all  cases  prevail,  unless  before 
f"ag.-of        such    prior  registration   there   should    have  been 
actual  notice  of  the  prior  instrument  by  the  party 
claiming  under  the  prior  registration.     The  sixty- 
seventh  section  of  the  Registry  Act  of  181)8  was  to 
the  same  effect,  and  is   preserved  in  the  section 
under  consideration,  with  the  exception  that  the 
words  "  in  all  cases  "  have  been  omitted. 
Present          This  section  may  be  regarded  simply  as  a  qual- 
extensiou  iftcation  of  section  seventy-four  ante,  which  confers 
of  .-.•«-.  71.  priority  according  to   the  order  of  registration  in 
favor  of    purchasers  or  mortgagees  for  valuable 
consideration,  without   actual    notice.     It   defines 
the  notice  which  will  displace  priority  of  regtstra- 
tration  to  consist  of  actual  notice   of   the   prior 
iiixtrum'nit,   which   is  unregistered,  on  the  part  of 
the  person  claiming  under  such  prior  registration. 
"Prior in- The  words  "  prior  instrument  "  have  reference  to 
'•"an  instrument  executed  prior,  in  point  of  time,  to 
that  claiming  priority  of  registration.     Notice  of 
an  instrument  executed  subsequent  to  that  which 
is  registered,  although  actual  notice  of  such  sub- 
sequent instrument  is  acquired  before  the  registry 
of   the  former  instrument,  would,   of    course,  be 
inoperative  to  prevail  over  such  registered  instru- 
ment.    The  introduction  of  this  and   the  corres- 
ponding sections  of  the  Registry  Acts  of  1865  and 

(1)  Eyre  v.  Dolphin,  2  Ball  &  B.,  302  ;  Sheldon  v.  Cox,  2  Eden, 
221  ;  Blades  v.  Blades,  1  Eq.  Ab.,  358. 
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1868  was,  as  has  been  already  remarked,  to  adopt 
as  part  of  the  Statute  Law,  the  practice  of  the 
Courts  of  Equity,  avoiding  as  fraudulent  the  regis- 
tration of  a  subsequent  instrument  as  against  a 
prior  unregistered  instrument,  where  tho  party 
claiming  under  such  subsequent  instrument  had 
notice  of  the  prior  one.  A  person  purchasing  land 
with  actual  notice  of  an  unregistered  deed  is, 
under  this  section,  bound  by  such  deed  according 
to  its  true  purport  and  effect,  unless  his  error- 
arises  from  some  cause,  which,  in  law,  excuses 
him;  and,  therefore,  where  the  unregistered  deed 
is  of  an  unascertained  part  of  the  land,  such 
purchaser  takes,  subject  to  whatever  the  deed  con- 
veyed. His  erroneous  supposition  as  to  the  extent 
of  land  conveyed  thereby,  or  his  ignorance  of  the 
names  of  parties  interested  thereunder,  makes  no 
difference  (1). 

The  general  rule  in  Equity  as  to  the  operation  General 

„         ..8  V  .     rule  as  to 

of  notice  is,  as  we  have  seen,  that  the  notice,  in  notice  be- 
order  to  be  effective,  must  be  given  to  the  intending^  effec" 
purchaser  prior  to  the  execution  of  the  conveyance 
under  which  he  claims,  and  prior  to  the  payment 
of  the  purchase  money  ;  notice  acquired  afterwards 
not  being  of  any  avail.     Through  some  error  this  intention 
doctrine,    which    was   intended    to   have    become  °ureetg013 
incorporated   in  the   statute,  is  extended   by  this  adopt  the 
section  to  a   degree   beyond   the  point  which  it  is  part  Of 
probable  the  framers  of  the  Act  designed  it  to  bestatute 
applicable.      It   is   well  settled    that   no   priority 
attaches  to  a  prior  registered  deed,  where  the  party 
claiming  thereunder  has  notice  of  a  prior  unregis- 
tered deed  at  the  time  ot  his  purchase  (2). 

(1)  Severn  v.  McLellan,  19  Or.,  220. 

(2)  Re  Wright's  Mortgage  Trusts  L.  R.,  16  Eq.,  350. 
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of"25i!£  In  Millar  v"  Smith  <1}'  Hagarty  C.  J.  says,  •«  I 
however,  have  no  doubt  that  the  Legislature,  if  their  atten- 
atesT"  tion  was  c^lle(l  to  it,  would  correct  a  very  serious 
principles  effect  which  this  sixty- seventh  section  may  have, 
tended  by  The  intention  was  evidently  to  protect  an  innocent 
Legisia-  purchaser  who  had  not  actual  notice  when  he 

til !'(.'. 

effected  his  purchase  ;  but  the  section  is  worded 
so  as  to  refer  the  notice  to  the  time  of  registration 
instead  of  the  time  of  purchasing  or  paying  his 
'money."  In  the  same  case  Gwynne  J.  remarks, 
"  By  some  mistake,  either  of  the  draughtsman,  or 
of  the  corrector  of  the  press,  the  language  used, 
when  we  come  to  scrutinize  it,  if  the  clause  is  to 
have  effect  in  a  case  arising  literally  within  it, 
enunciates  a  principle  so  remote  from  everything 
just  and  equitable,  that  we  could  have  no  difficulty 
in  saying,  if  we  could  judge  of  the  intention  of  the 
Legislature,  otherwise  than  by  the  language  used, 
that  the  introduction  of  such  a  principle  was 
never  contemplated."  This  section,  as  it  stands, 
although  meant  to  be,  is  not  in  reality  a  doctrine 
of  Equity,  but  the  contrary.  "  To  give  literal  effect 
to  this  clause  would  be  to  deprive  a  purchaser  for 
valuable  consideration  without  any  notice  whatever 
of  the  prior  instrument  before  he  got  his  deed  and 
paid  his  purchase  money,  if  actual  notice  of  such 
prior  instrument  should  be  brought  home  to  him 
in  the  interval  between  his  getting  his  deed  and 
putting  it  on  registry,  *  *  I  have  come, 

however,  to  the  conclusion  that  as  we  have  no 
means  of  judging  of  the  intention  of  the  Legisla- 
ture, otherwise  than  by  the  language  used,  we 
must  ~give  effect  to  the  clause  as  it  is  expressed. 
No  doubt  the  mistake  has  only  to  be  pointed  out 

(1)  23  U.  C.  P.,  47. 

(2)  Ib.,  p.  57. 
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to  the  Legislature  to  be  rectified."  It  has,  how- 
ever, been  determined  in  a  case  arising  subsequent 
to  the  passing  of  the  Kegistry  Act  of  1865,  that 
where  a  purchase  was  completed,  conveyance  exe- 
cuted, and  purchase  money  was  paid  without 
notice  of  the  plaintiff's  claim,  but  before  the 
defendant  registered  his  deed  a  bill  was  filed  by 
the  plaintiff,  and  certificate  of  lispendens  registered, 
the  defendant  did  not  thereby  lose  his  defence  as 
purchaser  for  value  without  notice,  registration 
before  acquisition  of .  notice  being  unnecessary  (1). 

It  was  held  by  Eichards  C.  J.,  that  the  object  of  Effect  of 
this  section  was  to  limit  the  power  of  a  Court  of  ®ec^ 
Equity  to  grant  relief  and  to  transfer  that  power  equitable 
to  a  Court  of  L?w  (2).     This  view  was  dissented16 
from  .in  the  case  of  Millar  v.  Smith,  supra. 

The  notice  of  the  prior  instrument  is  required  Notice 
by  this  section  to  be  "  actual  "  (3),  as  constructive  ^actual  " 
notice,   independent   of  the  express  language   of 
this    section,    is   inoperative  (4).     Clear   proof  of 
such  actual  notice  is  necessary  (5),  the  evidence 
on   this  point  being  required  to  be  distinct  and 
satisfactory  in  order  to  displace  a  prior  registered 
instrument  (6)  ;  in   fact  it  should  be  so  clear  that 
the  fact  of  inattention  thereto  would  be  tantamount 
to  a  fraud. 

It  has  been  already  observed  that  possession  Possession 
per  se  is  not  notice  to  affect  a  registered  title  (7).  amount  to 
It  certainly  does  not  amount  to  "  actual  notice  of  "actual" 

(1)  Sanderson  v.  Burdett,  16  Gr.,  119;  see  Essex  v.  Baugh, 
1  Y.  &  Col.  (C.C.),  620  ;  Elsey  y.  Lutyens,  8  Hare,  159  ;  Kiddick  v. 
Glennon,  6  Ir.  Jur.,  39  ;  see  p   244,  ante. 

(2)  Bondy  v.  Fox,  29  U.  C.  E.,  at  p.  72. 

(3)  Eoe  v.  Bradeu,  24  Gr.,  589. 

(4)  Soden  v.  Stevens,  1  Gr.,  346;  Farrass  v.  McDonald,  5Gr.,  310. 

(5)  Wyatt  v.  Barwell,  19  Ves.,  430,  per  Sir  Wm.'  Grant. 

(6)  Hollywood  v.  Waters,  6  Gr..  329  ;  Nixon  v.  Hamilton,  1  Ir. 
Eq.  R.,  56. 

(7)  See  page  232  ante. 
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a  prior  instrument-"     As  Spragge  V.  C.  remarked 
strument.  in    Grey  v.    B.all  (1),  "It  would  be  an  anomaly, 
looking  at  the  way  equitable  interests  are  dealt 
with  by  these  Acts,  to  hold  possession  by  the  per- 
son having  such  interest  per  se  notice  against  a 
registered  title,  when  poesession  by  a  person  hav- 
ing a  '  prior  instrument  '  would  not    be  notice." 
It  has  been  expressly  held  that  possession  is  not 
sufficient  "  actual  notice  "  under  this  section  (2). 
Actual          Actual  notice  of  an  unregistered  assignment  of 
unregis-     unpatented  lands  has  the  same  effect  as  like  notice 
teredas-    Of  an  unregistered  conveyance  after  patent  issued. 

signment 

of  unpat-  A  purchaser  from  the  Crown  having  assigned  his 
lands  contract  for  valuable  consideration  to  a  purchaser, 
who  afterwards  died  without  having  registered  his 
assignment,  executed  a  second  assignment  of  the 
same  lands  for  a  trifling  sum  to  another  person, 
who  had  actual  notice  of  the  first  sale  at  the  time 
of  his  purchase.  Having  registered  his  assign- 
ment, and,  upon  application,  obtained  the  patent, 
it  was  held  that  in  consequence  of  such  notice 
the  second  assignnee  took  subject  to  the  rights 
of  the  heirs-at-law  of  the  first  assignee  (3).  A 
purchaser  or  mortgagee  is  not  required  to  make 
enquiries  with  a  view  to  discover  any  unregistered 
instrument  (4). 

Of  what  AS  a  deed  defectively  executed  so  as  not  to  pass 
tion  of  de-  the  title  is  nevertheless  evidence  of  a  contract  to 
fective  convey,  notice  of  such  defective  deed  is  equivalent 

convey-  J  ' 

anceis      to  notice  of  such  contract  (5).     As  between  equit- 
able incumbrancers,    priority  may  be  gained  by 

(1)  23  Gr  ,  at  p.  394. 

(S)   Sherbonean  v.  Jeffs,  15  Gr.,  574. 

(3)  Goff  v.  Lister,  13  Gr.,  406  ;  S.  C.,  14  Gr.,  451. 

(4)  Agra  Bank  v.   Barry  L.  R.,  7  E.  &  I.  App.  135  per  Lord 
Selborne. 

(5)  Davis  v.  Earl  of  Strathmore,  16  Yes.,  419-428. 
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prior  registration,  and  such  priority  may  be  de- 
feated by  notice  as  in   other  cases.  (1).     A   pur-  Purchaser 
chaser,  whose   priority  might  be  defeated   under  no"£e 
this  section   by  having    actual  notice  of   a  prior  ma:v make 
unregistered  instrument  may,  nevertheless,  confer  transfer  to 
a  good  title  to  an  assignee  for  value  without  such  p^r,ty  , 

7  without 

notice,  who  registers  his  own  deed  and  that  to  the  notice, 
purchaser  before  the  registry  of  such  prior  instru- 
ment, or  before  he  acquires  notice  thereof  (2). 

It  has  always  been  held,  in  cases  decided  under 
the  English  and  Irish  Registry  Acts,  that  a  pur- 
chaser, who  has  no  notice  of  a  prior  incumbrance 
at  the  time  of  the  execution  of  his  conveyance, 
can,  upon  the  subsequent  acquisition  of  such 
notice  obtain  prior ty  by  earlier  registration  ;  for 
his  registering  in  consequence  of  after  acquired 
notice  is  no  more  than  would  occur  under  the. 
former  law,  where  an  encumbrancer,  without  notice, 
protects  himself  by  getting  in  an  outstanding 
term  upon  receiving  notice  of  the  mesne  charge 
(3).  As  where  a  settlement  was  executed  before 
marriage  but  not  then  registered,  and  subsequent 
to  the  marriage  the  party  claiming  under  the  set- 
tlement had  notice  of  a  prior  unregistered  incum- 
brance, whereupon  he  registered  the  settlement ;  it 
was  held,  that  the  prior  registration  of  the  settle- 
ment, entitled  such  party  to  priority  over  the 
incumbrance  (4). 

The  word  "by"  in  this  section  is  evidently  an  Word 

"hy1'  in 

(1)  Bethune  v.  Caulcutt,  1  Gr.,  81. 

(2)  In  re.  Flood's  Estate,  13  lr.  C.  L.  R.,  512  ;  see  Lowther  v. 
€arlton.  2  Atk.,  13?  ;  see  p.  240  ante. 

(3)  Fisher,  on  mtges.,  p.  055. 

(4)  Elsey  v.  Lutyens,  8  Hare,  159  ;  Essex  v.  BauRh,  1  Y.  &  C., 
C.C.  320  ;  Reddick  v.  Glennon,  6  Ir.  Jur.,  39;  McNeill  v.  Cahill, 
2  Bli.,  228. 
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section 

should  be 

-to." 

Eegistry 
number 

on  instru- 

mentsare 


registra- 


As  to 
equitable 
liens,  &c 
Tackiu" 


erroneous  insertion.     The  word  "to"  should  have 
been  used  instead  (1). 

In  order  to  ascertain  the  order  of  registration, 
for  the  purpose  of  settling  the  question  of  priority 
of  registration,  the  numbers  endorsed  by  the  lieg- 
istrar  upon,  and  assigned  by  him  to  the  respective 
instruments  in  pursuance  of  the  Act,  will  deter- 
mine that  fact.  As  where  two  instruments  were 
registered  upon  the  same  day  and  at  the  same 
hour,  it  was  assumed  that  they  were  duly  entered 
in  tho  order  in  which  they  were  received  by  the 
Registrar,  as  indicated  by  their  respective  numbers. 
One  of  these  instruments  being  numbered  764  and 
the  other  768,  the  first  instrument  was  deemed  to 
have  priority  (2). 

Under  the  Registry  Laws  of  the  Province  of 
Quebec,  however,  it  has  been  held  that  where  two 
•deeds  have  been  registered  at  the  same  time  their 
relative  priority  is  not  decided  by  their  respective 
numbers,  but  by  the  dates  at  which  they  were 
passed  or  executed  (3).  Similarly,  where  the  cer- 
tificate of  the  registrar  shows  two  deeds  to  have 
been  registered  upon  the  same  day  and  hour,  and 
that  procedure  in  number  has  been  assigned  to 
one  of  them,  it  has  been  decided  that  both  deeds 
must,  under  Stat.  4  Vic.,  c.  30,  s.  11,  be  collocated 
concurrently  in  distribution  (4). 

81.  No  equitable  lien,  charge,  or  interest  affecting  land  shal 
be  deemed  valid  in  any  Court  in  this  Province  as  against  a  reg- 
istered instrument  executed  by  the  same  party,  his  heirs  or 
assigns  ;  and  tacking  shall  not  be  allowed  in  any  case  to  prevail 
against  the  provisions  of  this  Act.  31  V..  c.  20,  s.  68. 

(1)  Millar  v.  Smith,  23  U,  C.  P.,  47. 

(2)  Neve  v.  Peimell,  2  H.  &    Mil.,  170;  33  L.  J.  (Chy.),  19; 
see  Moore  vs.   Mahon,  2  Ir  Jnr.  N.  S.,  277  ;  Johnson  v.  Holds- 
worth,!  Sim.  N.  R.,  100;  Westbrook  v.  Blythe,  3  El.  &  B.,  737  ; 
Hughes  v.  Lumley,  4  El.  &  B..  274. 

(3)  Grenier  v.  Chaumorit,  5  L.  C.  Y.,  78. 

(4)  Leufesty  v.  Renaud,  9  L.  C.  R.,  298. 
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A  lien  is  not  either  a  jus  in  re,  or  a  his  ad  rem,  ^ie"  de- 

.  .        fined. 

that  is  to  say,  it  is  not  a  property  in  the  thing 
itself,  nor  does  it  constitute  a  right  of  action  for 
the  thing.  It  simply  forms  a  charge  or  en- 
encumbrance  upon  the  thing.  Liens  are  either 
legal  or  equitable  in  their  character.  The  former 
class  are  created  either  by  express  agreement,  or 
hy  usage  of  trade,  or  by  mere  operation  of  law; 
and  it  is  generally  essential  to  the  existence  of 
this  class  of  liens  that  they  should  be  accompanied 
by  possession  of  the  thing  on  the  part  of  the  per- 
son claiming  the  lien.  The  latter  class  of  liens 
originate,  and  are  sustained  in  equity,  in  cases 
where  they  are  unknown  at  law,  and  generally 
arise  from  constructive  trusts.  They  can  exist 
wholly  independent  of  the  possession  of  the  thing 
to  which  they  are  attached,  and  are  usually 
enforced  in  equity  by  a  sale  of  the  property 
affected  thereby. 

A  familiar  example  of  an  equitable  lien  is  to  be  Vendor's 
found  in  the  vendor's  lien  for  unpaid  purchase  lien> 
money,  which  lien  attaches  to  the  land  as  a  trust, 
whether  the  vendor  executes  a  conveyance,  or  only 
contracts  or  agrees  to  execute  the  deed.     This  lien 
of  the  vendor  is  quite  independent  of  any  posses- 
sion on  his  part,  and  is  enforceable  not  only  against 
the  vendee  personally,  but  also  against  volunteers, 
and  subsequent  purchasers  having  notice  that  the 
purchase  money  remains  unpaid. 

A  vendor's  lien  for  unpaid  purchase  money  was 
held  -to  retain  priority  over  the  lien  created  by  a 
judgment  registered  under  the  Act  13  &  14  Vic., 
c.  58  (1),  that  statute  making  no  change  in  the 

(1)  Hughson  v.  Davis,  4  Gr.,  588. 
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rights  of  equitable  encumbrancers  (1).  The  lien 
of  the  vendor  will  be  waived  by  his  taking  a  mort- 
gage for  the  unpaid  purchase  money  upon  the  land, 
or  upon  any  part  oi  it,  or  upon  other  lands  (2). 
A  purchaser  of  real  estate  having  executed  to  his 
vendor  a  mortgage  for  a  balance  of  unpaid  pur- 
chase money,  which  mortgage  was  not  registered, 
it  was  held  under  that  statute,  that  the  judgment 
obtained  priority,  although  the  deed  to  the  pur- 
chaser had  been  registered  (3).  The  neglect  of 
the  vendor  to  register  his  mortgage  subjects  him 
to  the  liability  of  being  postponed,  and  he  will  not 
be  permitted  to  repudiate  the  results  of  such 
neglect,  and  to  revert  to  the  lien  which  he  has 
abandoned.  Where  the  vendor,  however,  had  not 
taken  a  mortgage  to  secure  the  unpaid  purchase 
money,  but  instead,  had  brought  an  action  against 
the  .vendee  for  the  amount  of  such  purchase  money, 
and  had  recovered  judgment,  it  was  held,  that  he 
had  not  thereby  waived  his  lien  therefor,  and  was 
entitled  to  retain  priority  in  respect  of  such  lien 
over  another  judgment  creditor  of  the  vendee,  who 
had  registered  his  judgment  before  the  recovery  of 
the  vendor's  judgment  (4). 

Equitable  Falling  within  the  definition  of  an  "  equitable 
^en»  cnai'8e  or  interest  affecting  land "  may  be 
cited  that  class  of  mortgages  which  are  not  created 
by  the  express  deeds  or  contracts  of  the  parties 
thereto,  but  from  implication  in  equity,  from  the 
nature  of  the  transactions  between  the  parties,  and 
known  as  equitable  mortgages.  If  the  title  deeds 

(1)  McMaster  v.  Phipps,  5  Gr.,  253,  approved  Ferrass  v.  McDon- 
ald, 5  Gr.,  310  ;  see  McQuestien  v.  Campbell,  8  Gr  ,  242. 

(2)  DeGear  v.  Smith,  11  Gr.,  570;  O'Donohque  v.  Hembroff, 
19  Gr.,  95  ;  Anderson  v.  Prott,  Ib.,  619. 

(3)  Burgess  v.  Howell,  8  Gv.,  37. 

(4)  Hint  v.  Smith,  8  Gr..  339  ;  see  Graves  v.  Smith,  2  E.  &  A.,  9  ; 
Harvey  v.  Smith,  Ib.,  480. 
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of  an  estate  are  deposited  by  a  debtor  in  the  hands 
of  his  creditor,  as  security  for  a  debt,  or  to  cover 
a  fresh  sum  of  money  or  further  advances,  it 
amounts  to,  and  is  evidence  of,  an  executed  agree- 
ment for  a  mortgage  of  the  estate,  and  will  be 
enforced  in  favor  of  the  creditor,  and  the  debtor 
will  not  be  allowed  to  plead  the  Statute  of  Frauds 
(1).  A  mortgage  having  been  created  through  the 
deposit  of  the  title  deeds,  and  the  borrower  having 
signed  a  memorandum  stating  the  sum  loaned  and 
times  of  repayment,  and  agreeing  to  execute  a 
writing  in  order  to  enable  the  lender  to  transfer  or 
control  the  mortgages  so  deposited,  it  was  held, 
that  the  memorandum,  not  being  in  the  language 
of  the  Registry  Act  then  in  force  (2),  "  a  deed,  con- 
veyance or  assurance  affecting  lands,"  did  not  re* 
quire  to  be  registered,  in  order  to  secure  its  prior- 
ity over  a  subsequently  registered  incumbrance  (3). 
Under  the  English  Registry  Acts  it  was  held,  how- 
ever, that  a  memorandum  not  under  seal,  aecorri- 
panying  a  deposit  of  deeds  by  way  of  equitable 
mortgage,  required  registration  to  preserve  its 
priority  (4).  Equitable  mortgages  were  expressly 
exempted  from  the  operation  of  the  Registry  Laws 
by  the  Acts  13  and  14  Vic.,  c.  63,  s.  3,  and  the  Act 
18  Vic.,  c.  127,  s.  8,  incorporated  in  the  fifty-third 
section  of  Con.  Stat.  U.  C.  c.  89,  and  re-enacted 
by  the  Act  24  Vic.  c.  41.  s.  7,  ss.  6.  This  excep- 
tional protection  was  properly  removed  by  the 
Registry  Act  of  1865,  the  sixty- sixth  section  of 

(1)  Pryce  v.  Bury,  2  Drew,  42  ;  Ex.  p.    Moss,  3  De  G.  &  Sin., 
599  ;  Miller  v,  Stitt  et  al,  17  U.  C.  P.,  559;  sae  Royal  Canadian 
Bunk  v.  Cummer,  15  Gr.,  627  ;  Denistoun  v.  Fyfe,  11  Gr.,  372  ; 
Jones  v.  Bank  of  U.  C.,  13  Gr.,  74. 

(2)  C.S.U.  C.,c.  89. 

(3)  Harrison  v.  Armour,  11  Gr.,  303. 

(4)  Neve  v.  Fennel,  33  L.  J.  Chy.,  19  ;  See   Wormald  v.  Mait- 
land,35L.  J.  (N.  S.)  Chy.,  69. 
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which  is   identical  with   the    section  under   con- 
sideration (1). 
Retrospcc-     Although  the  sixty-sixth  section  of  the  Registry 

of'sectlon.  -^c^  °^  1855  has  been  ne^  no*  t°  operate  retrospec- 
tively (2),  it  has  been  said  that  as  that  statute  did 
not  come  into  force  until  some  months  after  its 
passage,  the  interval  was  allowed  to  parties  having 
equitable  liens,  charges  or  interests  at  the  time 
the  statute  was  passed,  to  enable  them  to  assert 
their  rights,  and  that  all  rights  not  so  asserted 
were  summarily  extinguished  upon  the  statute 
coming  into  effect  (3). 

Notice  of  It  is  essential  to  the  maintenance  of  the  priorit}' 
°f  ^ie  regi8tered  instrument  over  the  equitable  lien, 
charge  or  interests  that  the  former  should  be  taken 
without  notice  of  the  adverse  claim,  the  statute  not 
avoiding  a  prior  equity  against  a  subsequent  regis- 
istered  instrument,  where  the  latter  is  taken  with 
notice  (4).  It  has  been  said  that  this  section  does 
not  contain  any  stronger  words  for  excluding  notice 
than  are  to  be  found  in  section  seventy-four,  ante. 
The  language  of  both  sections  is  absolute,  and  if 
the  judicial  construction  of  the  language  of  the 
seventy-fourth  section  restricts  its  operation  to 
cases  where  the  registering  party,  prior  to  his  pur- 
chase or  mortgage  had  no  notice  of  the  unregis- 
tered instrument,  it  would  appear  that  a  similar 
construction  of  the  eighty-first  section  cannot  be 
withheld  (5). 

(1)  See  Millar  v.  Smith,  23  U.  C.  P.  at  p.  55,  per  Gwynne,  J. 

(2)  McDonald  v.  McDonald,  14  Gr.,  133;  S.   C.,  16  Gr.,  678; 
Moore  v.  Bank  of  B.  N.  A.,  15  Gr.,  308  ;  see  Cooley  et  al  v  Smith, 
40  U.  C.  B.,  543. 

(3)  Bell  v.  Walker,  20  Gr.,  558;  affirmed  Grey  v.  Ball,  23  Gr., 
390;  see  Sherboneau  v.  Jeffs,  15  Gr.,  574. 

(4)  Wigle  v.  Setterington,  19  Gr.,  512;  Forrester  v.  Campbell, 
17  Gr.,  379 ;  Severn  v.  McLellan,  19  Gr.,  220  ;  Haynes  v.  Gillen, 
21  Gr.,  15. 

(5)  Forrester  v.  Campbell,  supra. 
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Notice  of  a  vendor's  lien  is  sufficient  to  charge  a  ^oti,ce  °,f 

0        Vendors 

purchaser,  if  received  by  him  at  any  time  prior  to  the  Ren. 
payment  of  the  whole  of  the  purchase  money  (1),  and 
the  notice  must  be  "  actual  "  in  its  character  (2). 
The  equity  asserted  by  the  plaintiff  in  the  case  of 
Bell  v.  Walker  (3)  was  one  against  which  registra- 
tion affords  a  due  protection  (4).  The  owner  of 
town  lots  25  and  26  sold  a  portion  of  the  latter  lot 
to  one  P.,  but,  through  a  mistake,  the  description 
in  the  deed  was  such  as,  at  law,  would  pass  the 
whole  lot.  He  subsequently  sold  to  the  plaintiff 
lot  25  and  all  that  part  of  lot  26  not  previously 
sold  to  P.  The  plaintiff's  deed  was  duly  registered. 
Subsequent  to  the  registration  of  the  plaintiff's 
deed,  the  defendant  obtained  a  conveyance  from 
P.,  the  description  therein  being  identical  with 
that  contained  in  the  deed  to  P.  In  conformity  to 
the  ruling  in  Bell  v.  Walker,  it  was  held,  that  this 
section  applied  to  interests  such  as  that  claimed 
by  the  plaintiff  (5).  This  section  was  enacted  to 
meet  and  annul  the  doctrine,  that  where  an  equity 
existed  independently  of  any  instrument  capable  of 
registration,  the  Kegistry  Laws  did  not  apply  (6). 
The  section  avoids  equitable  liens,  &c.,  as 
against  registered  instruments  "  executed  by  the 
same  party,  his  heirs  or  assigns."  The  meaning 
of  this  term  appears  to  be  involved  in  obscurity. 
Is  an  equitable  lien,  charge  or  interest  affecting 

(1)  Story  Eq. ,  ss.  461  471 ;  Peterkin  v.  McFarlane,  4  app.  E.,  25. 

(2)  Roe  v.  Braden,  24  Gr.,  589.    As  to  constructive  notice  from 
the  absence  of  a  receipt  for  the  consideration  money  in  a  convey- 
ance, see  Baldwin  v.   Duignan,   6   Gr.,   595;  Eev.  Stat.  (Oat.), 
chap.  1A9,  s.  1,  HS.  4. 

(3)  20  Gr.  558  ;  see  page  306  ante. 

(4)  Hi.,  p.  563. 

(5)  Haynes  v.  Gilleu,  21  Gr.,  15.     See  Gillen  v.  Hayues,  33  U. 
C.  It.,  51(5 ;  Jamieson  et  al  v.  McCollum,  IS  U.  C.  E.,  445. 

(6)  Per  Spragge  C.,  Eoe  v.  Braden  supra.     See  Cooley  et.  al.  \. 
Smith,  40  U.  C.  E,,  543. 
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lands  valid  as  against  a  purchaser  for  value,  with- 
out notice,  claiming  under  a  registered  instrument 
Meaning  executed  by  a  person  other  than  "the  same  party, 
"  same  his  heirs  or  assigns  ?"  Independently  of  the  Reg- 
pany,&c."  jstry  Act,  an  instrument  affecting  land  executed 
by  a  party,  who  claims  an  equitable  as  well  as  a 
legal  interest  in  the  land,  passes  the  equitable 
interest,  and  the  grantor  cannot  afterwards  set  up 
such  equitable  interest.  This  section,  therefore, 
if  restricted  in  its  operation  to  cases  where  the 
registered  instrument  is  executed  by  the  party 
having,  or  claiming  to  have,  the  equitable  interest, 
and  to  his  heirs  and  assigns,  will  be  simnly 
re-enacting  a  well  understood  rule.  As  the  policy 
of  the  Act  is  to  protect  bona  fide  purchasers  for 
value  from  secret  claims  or  interests,  it  would 
seem  that  it  is  not  conditional  to  the  avoidance  of 
an  equitabte  lien,  charge  or  interest  affecting  land 
against  a  registered  instrument  conveying  such 
land,  that  the  registered  instrument  should  be 
executed  by  the  party  claiming  such  lien,  charge 
or  interest,  his  heirs  and  assigns,  but  that  the 
same  will  be  postponed  or  deferred  where  the 
instrument  is  executed  by  a  person  not  having 
the  lien,  charge  or  interest.  Sprage,  V.  C.,  in 
Grey  v.  Ball  (1),  remarking  upon  the  language  of 
this  section,  observes  :  "  I  have,  I  confess,  not 
been  able  to  satisfy  myself  as  to  the  intention  of 
the  Legislature  in  the  use  of  the  woids  in  the  sec- 
tion quoted  '  executed  by  the  same  party,  his  heirs 
or  assigns.'  The  prioiary  meaning  of  these  words 
would  be  '  executed  by  the  party  who  has  the 
equitable  lien,  charge  or  interest,'  and  the  cJaase 
would  read,  that  no  equitable  lien,  charge  or 
interest  shall  be  deemed  valid  in  any  Court  as 

(1)  23  Gr.,  390. 
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against  a  registered  instrument  executed  Toy  the 
party  having  such  equitable  interest.     But  what 
as  to  registered  instruments  executed  by  others 
than  those  having  such  equitable  interests — are 
they  to  continue  to  be  valid  as  against  them  ?     It 
is   in   comparatively    few   cases    that    the  party 
having  the  equitable  interest  and  the  party  exe- 
cuting the   registered    instrument    are  (not)  the 
same,  and  where  they  are  the  same,  the  aid  of 
this  provision  in  the  statute  would  not  be  needed. 
It  is  impossible,  I   think,    that   the   Legislature 
could  have  intended  to  confine  the  operation  of 
this  salutary  provision  to  such  cases  ;  because  if 
so  confined,  it  would  practically  be  a  dead  letter, 
and  would  disappoint  the  obvious  intention  of  the 
Legislature." 

It  is  further  provided  that   "  tacking  shall  not  Tacking, 
be  allowed  in  any  case  to  prevail  against  the  pro- 
visions of  this  Act." 

Tacking  is  a  doctrine  of  equitable  origin,  and  T.he  ori- 
has  been  defined  as  the  union  of  two   or  more 
.securities  given  at    different  times,   in  order    to 
exclude  or  prevent  an  intermediate  purchaser  or 
encumbrancer  from  redeeming  or  discharging  a 
lien  which  is  prior  in  date,  without  also  redeeming 
or  discharging  a  lien  which  is  subsequent  to  his 
own   (1).     Where  a  third  mortgagee,  not  having  iiiustra- 
had  notice,  at  the  time  of  his  advancing  the  money tlou' 
to  the  mortgagor,  of  the  execution  of  the  second 
mortgage,  paid  to  the  first  mortgagee  the  amount 
of  the  principal  money,  interest  and  costs  due  on 
the  said  mortgage,   he  could  take  an  assignment 
thereof,  and  be   entitled  to  stand  in  the  previous 

(1)  Marsh  v.  Lee,  1  Ch.  C.,  162;  1  W.  &  T.,  L.  C.,  550;  see 
Bruce  v.  Duchess  of  Marlborough,  2  P.  W..  491 ;  Hopkinson  v. 
Eolt,  9  H.  L.,  574. 
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situation  of  the  first  mortgagee,  with  respect  to  the 
sum  due  upon  such  first  mortgage  security,  upon 
the  ground  of  his  defraying  such  first  mortgage  ; 
and  he  was  permitted,  in  addition,  to  be  preferred 
to  the  second,  or  mesne  incumbrancer,  in  respect 
of  his  own  mortgage,  which  he  could  tack  on  the 
first  mortgage  security,  upon  the  principle,  that, 
in  such  a  case,  the  legal  and  equitable  estates 
were  vested  in  the  same  person,  while  the  mesne 
incumbrancer  had  only  an  equitable  title,  which 
cannot  prevail  against  one  having  the  both, 
according  to  the  maxim  "in  acquali  jure  melior 
est  conditis  possidentis  "  (1). 

Tacking  did  not  obtain  where  the  party  claim- 
ing the  benefit  thereof  had  notice  of  the  prior  or 
mesne  incumbrancer  (2). 

Tacking        The  doctrine  of  tacking  was  never  favorably  re- 
abolished  garded  in  thig  Province.     The  Kegistry  Act  of  1846 
had  a  partial  operation  in  the  prevention  of  tuck- 
ing (3),  and  the  doctrine  being  admittedly  antag- 
onistic to  the  general  policy  of  the  Kegistry  Law, 
as    well    as    being  productive   of  injustice,    was 
13  &  14     removed  by  the  Act  13  &  14  Vic.,  cap.  63,  sec.  4 
g3lc'»  cb-    (4).     It  has  been  said  that  that  statute  did  not  in 
terms  abolish  tacking  (5).     To  remove  all  doubt 
upon  this  point,  the  Kegistry  Act  of  1865  (6)  ex- 
pressly provided  that  tacking  should  not  be   al- 
lowed in  any  case  to  prevail  against  the  provisions 
of  that  Act.     This    provision  is  retained  in   the 
section  under  consideration. 

(1)  Gordon  v.  Lothian,  2  Gr.,  293  ;  Hyman  v.   Eoots,  10  Gr,, 
340;  McMurray  v.  Bimihain,  2  Gr.,  289. 

(2)  McMurray  v.  Burnham,  supra. 

(3)  See  C.  S.V.  C.,  c.  89,  s.  56.      See  Bethnne  v.  Calcutt,  1  Gr., 
81. 

(4)  See  C.S.U.  C.,c.  89,  s.  56. 

(5)  See  Buckley  v.  Bowman,  12  Gr.,  457. 

(6)  Sec.  66. 
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A  mortgagor's  devisee  was  held  not  entitled  to  What  does 

not 

redeem  the  mortgage,  without  also  paying  a  judg- amount  to 
ment  held  by  the  owner  of  the  mortgage  against*  mg* 
the  mortgagor.  This  is  not  such  tacking  as  the 
section  forbids,  being  based  upon  the  desire  to 
avoid  circuity  of  action  (1).  When  the  owner  of 
property  mortgaged  it  to  W.,  and  then  assigned 
an  undivided  half  to  J.,  subject  to  the  mortgage, 
and  afterwards  mortgaged  his  remaining  half  to 
B.,  who  afterwards  obtained  an  assignment  of  the 
said  mortgage,  it  was  held  that  the  representa- 
tives of  J.  were  not  bound  to  redeem  both  mort- 
gages, but  only  the  mortgage  to  W.  (2).  The  rulejonsoli- 
of  equity,  which  permits  the  holder  of  several  mort- 
mortgages  created  by  the  same  mortgagor  upon gages 
separate  properties  to  consolidate  the  debts,  and 
insist  on  being  redeemed  in  respect  of  all  before 
releasing  any  one  of  his  securities,  is  not  "  tack- 
ing," and  is  not  such  a  claim  as  the  Kegistry  Act 
declares  shall  not  be  allowed  to  prevail  against  its 
provision  (3).  In  this  case,  L.  mortgaged  both 
lots  to  K.,  and  afterwards,  in  1875,  conveyed  to 
K.  all  his  interest  in  lot  29.  The  plaintiffs  in  their 
Bill  charged  notice  by  K.  when  he  obtained  his 
mortgage  and  took  the  conveyance  of  both  mort- 
gages in  favor  of  the  plaintiffs,  and  claimed  that 
the  plaintiffs  were  entitled  to  unite  their  securities 
as  against  L.,  and  all  persons  claiming  under  him 
subsequently  to  the  second  mortgage  to  the  plain- 
tiffs, and  that  he  and  they  were  not  entitled  to 
redeem  either  parcel-  without  paying  off  the  whole 

(1)  McLaren  v.  Fraser,  17  Gr.,  533  ;  see   McKinnon  v.  Ander- 
son, 17  Gr.,  (536  ;  Fisher  on  Mortgages,  s.  219. 

(2)  Buckley  v.  Bowman,  12  Gr.,  457  ;    see  Ferguson  v.  Fron- 
tenac,  21  Gr.,  188. 

(3)  Dominion  Savings  &  Investment  Co.  v.  Kittridge,  23  Gr., 
631. 
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amount  due  to  the  plaintiffs  in  respect   of   both 
mortgages.     Blake,   V.  C.,  in  his  judgment,  said 
GeneralJ    (i)}  "The  general  rule  that  a  mortgagee  can  hold 
ccmsoiida*  two  mortgages  on  different  properties  given  by  the 
tion  of       same  mortgagor  until  payment  of  both  mortgages, 
gages.        even  when  one  of  the  properties  finds  its  way  into 
the  hands  of  a  purchaser,  is  too  well  established  to 
be  now  impugned.     But  it  is  argued  here  that  the 
rule  mast  give  way  to  the  clause  in  the  Eegistry 
Act,  'and  tacking  shall  not  be  allowed  in  any  case 
to  prevail  against  the  provisions  of  this  Act.'  "  The 
first  answer  to  this  position  is,  that  the  uniting  of 
two  mortgages  in  one  hand  against  the  same  mort- 
gagor,  is  not  "tacking."     The   word    "tacking" 
had,  at  the  time  of  the  passing  of  these  Acts  29 
Vic.,  c.  24,  and  12  &  14  Vic.,  c.  63 — consolidated  by 
chapter  87  (sic)  of  the  Con.  Stat.  of  U.  C. — a  well- 
defined  meaning,  and  was  not  then,  as  it  cannot 
be  now,  correctly  applied  to  a  claim  such  as  that 
made  by  the  plaintiffs  in  respect  of  the  two  mort- 
gages in  question.      Bat  even  if,  for  the  sake  of 
argument,  it  were  admitted  that  the  term  "  tack- 
ing "  is  applicable  to  the  present,  it  is  not  every 
case  in  which  it  is  abolished.     It  is  not  "  allowed 
in  any  case  to  prevail  against  the  provisions  of  this 
Act."     The  Act  makes  registration  notice — that  is 
constituted   the   test — and   here   both    mortgages 
being    registered,    and    the    defendant    Kittndge 
dealing    with   both  of   the   lots,   had  that  notice 
which  this  Act  intended  he  should  have.     It  is  not, 
therefore,  easy  to  see  what  provisions  of  the  Act 
are  violated  when  the  prior  mortgagee  asks  that 
the  person  subsequently  dealing  with  the  premises 
shall  be  held  bound  by  the  information  found  at 

(1)  At  p.  634. 
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the  Kegistry  Office  ....  I  think  the  defendant 
Kittridge  took  his  mortgage  with  notice  through 
the  Eegistry  Office  of  all  those  encumbrances 
which  give  the  plaintiffs  the  right  now  claimed, 
and  that  on  the  first  ground  taken,  it  cannot  be 
defeated."  The  right  to  consolidate  separate  Equitable 
mortgage  debts  on  separate  properties  being  an 


equitable  one  (1)  will  not,  under  this  section,  be tion  wil1 
allowed  in  favor  of  the  holder  of  the  mortgages  purchaser  k 
against  a  puisne  encumbrancer  of  one  of  the  mort- 
gaged properties  without  notice,  although  such 
right  will  be  enforceable  as  against  the  mort- 
gagor himself  (2).  The  case  of  the  Dominion 
Savings  and  Investment  Company  v.  Kittridge, 
was  commented  upon  and  distinguished.  The 
head  note  to  the  case  of  Hyman  v.  Root  (3)  was 
referred  to  in  a  note  as  being  evidently  erroneous 
in  representing  it  as  one  of  tacking,  it  being  in 
reality  for  consolidation. 

As  there  were  no  express  provisions  against 
tacking  in  the  English  Kegistry  Acts,  it  was  not 
interfered  with  by  the  fact  that  the  mesne  incum- 
brancers  were  registered  (4).  By  the  Vendor  and 
Purchaser  Act  (Imp.,)  1874,  however,  tacking  has 
been  abolished. 

Tacking  has  been  excluded  by  the  Irish  Registry 
Act  (5),  in  cases  where  the  Act  is  applicable  (6)  ; 


(1)  Willie  v.  Lugg,  2  Eden,  78. 

(2)  Brower  v.  Canada  Permanent  Building  Association,  24  Gr., 
509  ;  see  Street  v.  the  Commercial  Bank,  1  Gr. ,  169. 

(3)  10  Gr.,  340. 

(4)  Wrightson  v.  Hudson,  2  Eq.  Ab.,  609 ;  Carter  v.  Cooley,  1 
Cox,  182. 

(o)  6  Anne,  cap.  2,  s.  4. 

(6)   Drew  v.  Lord  Norbury,  9  Ir.  Eq.  B.,  171  ;  see   Carlisle  v. 
Whaley,  L.  K.  2,  H.  of  L.,  391. 
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although  it  is  still  permitted  in  cases  unaffected 
by  that  statute  (I). 

In  most  of  the  United  States  the  doctrine  is  re- 
pudiated (2). 

(1)  Tenison  v.  Sweeney,  7  Ir.  Eq.  R.,  571. 

(2)  Thomas  on  Mtgos.  100  ;  see  Peabody  v.  Patton,  2  Pick., 
520. 
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CHAPTER  XI. 

MISCELLANEOUS  PEOVISIONS. 

(a)  Plans. 

(b)  Ee-registration,  &c.,  where  Registry  Books  lost  &c. 

(c)  Defects  in  registration  cured. 

(d)  List  of  Crown  Grants  to  be  furnished  to  Eegistrars. 

§82.  Registration  of  plans  of  division  of  lands  into  smaller 
parcels.  Scale  of  plan  and  what  to  shew. 

2.  Duty  of    registrars    thereafter.      Instruments    must 

conform  to  such  plan. 

3.  Penalty  for  refusing  such  plan.     How  recovered. 

4.  To  what  land  this  section  applies. 

§83.  When  plan  must  be  registered  in  case  of  lands  subdivid- 
ed before  this  Act.  How  to  be  made. 

§84.  Plan  not  binding  until  some  sale  is  made  under  it ;  alter- 
ations in  plan. 

§85.  Plans  of  towns  er  villages  to  be  registered  in  certain 

cases.     How  to  be  certified. 
2.  Expense  how  paid. 

§86.  Provisions  for  re-registration  in  case  registry  books  or 
papers  are  lost  or  destroyed. 

§87.  Registration  made  before  4th  March,  1868,  not  to  be 
deemed  void  for  certain  defects.  Eegistration  in 
books  for  unincorporated  villages.  Proviso. 

§88.  Defective  registrations  before  29th  March,  1873,  not  to 
be  deemed  void. 

§89.  Registrations,  etc.,  not  to  be  deemed  void  by  absence  of 
certificates,  etc. ,  in  margin  of  books. 

§90.  The  case  of  a  township  made  part  of  a  new  tewnship 
without  change  of  registry  books  proyided  for.  Pro- 
viso. 

(a)  PLANS. 

82.  Wherever  any  land  or  original  Town  or  Township  lot  has  Reoistra- 
been  surveyed  or  subdivided  into  Town  or  Village  lots,  or  other  lots  *  jon  of 
so  differing  from  the  manner  in  which  said  land  or  lot  was  sur-  pjans  of 
eyed  or  granted  by  the  Crown,  that  the  same  cannot  or  is  not,  division  Of 
by  the  description  given  of  it,  easily  and  plainly  to  be  identified,  iancj8  jnto 
the  person,  corporation,  or  company,  making  such  survey  or  sub-  smaiier 
division,  their  heirs,  executors,  administrators  or  assigns,  attor-  parceig 
neys  or  successors,  shall,  within  three  months  from  the  date  of 
every  such  survey,  or  subdivision,  lodge  with  the  Eegistrar  a  plan 
or  map  of  the  same,  on  a  scale  of  not  less  than  one  each  to  every  Scale  of 
four  chains,  showing  the  number  of  the  Township  or  Town  lots,  plan  and 
and  Range  or  Concession,  the  number  or  letters  of  Town  or  Village  what  to 
lots,  and  names  of  streets,  with  the  astronomical  or  magnetic  shew. 
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Duty  of 

Eegistrar 

thereafter, 

Instru- 

must  con- 
form  to 
such  plan. 

Penalty 
forrefus- 
ing  such 
plan. 


How  re- 
covered, 

To  what 
land  this 
section 
applies. 


bearing  of  the  same,  and  showing  thereon  all  roads,  streets,  lots, 
and  commons  within  the  same,  with  the  courses  and  widths 
thereof  respectively,  and  the  width  and  length  of  all  lots,  and  the 
courses  of  all  division  lines  between  the  respective  lots  within  the 
same,  together  with  such  information  as  will  shew  the  lots,  con- 
cessions, tracts,  or  blocks  of  land  of  the  Township  wherein  the 
same  is  situate. 

2.  Every  such  map  or  plan,  before  being  registered,  shall  be 
signed  by  the  person  or  the  chief  officer  of  the  corporation,  by 
whom  or  on  whose  behalf  the  same  is  filed,  and  shall  also  be  cer- 
tified by  some  Provincial  Land  Surveyor,  in  the  form  of  Schedule 
L  to  this  Act  ;  and  thenceforth  the  Registrar  shall  keep  an 
imiex  of  the  lands  described  and  designated  by  any  number  or 
letter  on  such  map  or  plan,  by  the  name  by  which  such  person, 
corpOration  or  company  designates  the  same  in  the  manner  pro- 
vi(je(j  by  this  Act  ;  and  all  instruments  affecting  the  land  or  any 
pftrt  thereof,  executed  after  such  plan  is  filed  with  the  Registrar, 
shall  conform  thereto,  otherwise  they  shall  not  be  registered. 

3-  In  the  case  of  refusal  by  sneh  person,  corporation  or  com- 
pany,  his  or  their  executors,  agents,  er  attorneys,  or  successors, 
for  two  months  after  demand  in  writing  for  that  purpose,  to  lodge 
the  said  plan  or  map  when  required  by  any  person  interested 
therein,  or  by  the  Inspector  so  to  do,  he  or  they  shall  incur  a 
penalty  of  twenty  dollars  for  each  and  every  calendar  month  the 
said  map  or  plan  remains  unregistered,  which  penalty  may  be 
recovered  by  any  person  complaining,  in  any  Division  Court  in 
the  county  in  which  such  lands  are  situated,  in  like  manner  as  a 
common  debt. 

4.  This  section  shall  apply  as  well  to  lands  already  surveyed 
or  subdivided  as  to  those  which  may  hereafter  be  surveyed  or 
subdivided,  subject  to  the  next  succeeding  section.  31  V.,  c.  20, 
s.  75;  35V..  c.  29,  s.  1  ;  39  V.,  c.  7,  s.  16. 


Filing  In  the  Registry  Act  of  1846  (1)  provision  was 

umier'&C''ma^e  f°r  *^e  registration  by  any  person,  corpora- 

Reg.  Act    tion  or  company,  of  plans  or  maps  of  lands  sur- 

veyed and  subdivided  by  him  or  them  into  town 

or  village   lots,  in  a  manner  differing   from   the 

description  of   such    lands   as   contained   in   the 

patents  thereof  from  the  Crown.     Such  registra- 

tion was  not,  however,  made  imperative. 

Under  12       By  the  statute  12  Vic.,   cap.  35,  it  was  enacted 

Vic.,  c.  35.  ^af.  ^ie  original  owners  of  lands  which  formed  the 

site  of  any  town  or  village,  or  their  heirs,  agents, 

&c.,  should,  within  one  year  next  after  the  passage 

of  that  Act  (2),  cause  to  be  made  and  deposited 


(1)  Sec.  33. 

(2)  May  30th,  1849. 
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in  the  proper  Eegistry  Office,  a  fair  and  correct 
plan  or  map  of  such  town,  village  or  original  sub- 
division thereof  which  was  to  be  certified  by  a 
Land  Surveyor  and  by  such  original  owners 
therof,  or  their  representatives ;  and  that  in 
default  thereof,  a  penalty  should  be  incurred.  It 
was  further  enacted  that  copies  of  the  map  or  plan 
so  deposited,  certified  by  the  Eegistrar  as  correct, 
should  be  taken  as  evidence  of  the  original  plan 
and  survey  of  such  town,  village,  or  original  sub- 
division. This  act  being  retrospective  only,  and 
not  affecting  plans  or  maps  of  surveys  made  sub- 
sequent to  its  coming  into  operation,  and  the 
optional  system  necessarily  resulting  in  confusion 
and  uncertainty,  advantage  was  taken  of  the  con- 
solidation of  the  statutes  in  1859,  to  render  it 
compulsory  upon  parties  to  register  plans  and 
maps  of  surveys  (1). 

The  Eegistry  Act  of  1865  still  further  amended  Reg.  Act 
the  law  in  this  respect,  and  required  (2)  the  plans  ° 
or  maps  to  be  lodged  in  the  proper  Eegistry  Office, 
within  three  months  from  the  date  of  survey,  and 
to  be  certified  to  as  being  correct  by  a  Land  Sur- 
veyor, and  by  the  original  owner  or  his  representa- 
tives.    It  was  also  provided  that  no  instrument         • 
affecting  the  land   so  divided  or  any  part  thereof, 
executed  subsequent  to  such  plan,  should  be  regis- 
tered unless  it  should  conform  thereto. 

These  provisions  were  retained  in  the  Eegistry  Reg.  Act 
Act  of  1868  (3),  the  only  alterations  being  that  the0 
map  or  plan  did  not  require  to  be  certified  to  by 
the  owner  or  his  representatives,  the  certificate  by 
the  Provincial  Land  Surveyor  being  deemed  suffi- 

(1)  C.  S.  U.  C.  c.  89,  s.  79. 

(2)  Sec.  73. 

(3)  Sec.  75. 
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cient ;  and  that  the  Inspector  could  require  such 
map  or  plan  to  be  lodged  in  the  Eegistry  Office. 

39  Vic,,  Since  the  Act  39  Vic.,  cap.  7  (1),  the  map  or  plan 
is  required  to  be  signed  by  the  person  or  the  chief 
officer  of  the  corporation,  by  whom,  or  on  whose 
behalf  the  same  should  be  filed,  in  addition  to  the 
certificate  of  the  Provincial  Land  Surveyor. 

Not  com-       prior  t    the  ftegi8trv  Act  of  1865  it  was  not  im- 

pulsory  to 

file  plans  perative  that  instruments  affecting  the  lands  cover- 
I866e  ec^  kv  town  or  village  lots  should  be  registered  in 
accordance  with,  or  conform  to,  the  plan  lodged  in 
the  Eegistry  Office,  and  the  Registrar  was  not  at 
liberty  to  refuse  to  register  an  instrument  affecting 
any  township  lot,  or  a  part  thereof,  on  the  ground 
of  its  nonconformity  to  any  plan  filed  in  his  office, 
provided  the  instrument  otherwise  was  in  accord- 
ance with  the  Registry  Law. 

Instru-          A  Registrar  being  required  to  record  a  certificate 
must  con- of  Us  pendens,  affecting    "lot  number   sixteen  in 
form  to     the  ninth  concession  of  the  township  of  Erin,  and 
lots  number  fourteen  and  fifteen  in  the  tenth  con- 
cession of  the  same  township,"  refused  to  do  so, 
on  the  ground  that  the  west  halves  of  lots  fourteen 
and  fifteen  had  been    laid  out   into  village  lots, 
according  to  a  plan  filed  in  his  office.     On  appli- 
cation for  a  mandamus,  it  was  held  that,  so  far  as 
regarded  the  west  halves,  he  was  right,  for  the 
seventy-third  section  of  the  Registry  Act  of  1865 
required  that  the  certificate  should  show  the  vil- 
lage lots  affected  (2).     In  delivering  the  judgment 
of  the  court,  Morrison  J.,  referring  to  that  section, 
remarked,  "  It  is,  we  think,  evident  that  the  Leg- 
Intention  islature    by    this    clause     *     *     *     intended    to 
lature.       remedy  what  .was  considered  a  defect  as  the  law 

(1)  Sec.  15. 

(2)  In  re  Thompson  et  al.,  v.  Webster,  25  U.  C.  E.,  237. 
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formerly  stood,  the  want  of  conformity  in  the  reg- 
istration of  instruments  aftecting  lands,  originally 
township  lots,  and  laid  out  into  village  lots,  and 
making  it  compulsory  upon  persons  claiming 
title  to  lands  forming  the  site  of  a  village,  after 
the  plan  of  the  same  has  been  duly  prepared  and 
deposited  in  the  proper  office,  to  register  all  instru- 
ments affecting  any  of  such  village  lots  in  the  same 
manner  as  if  the  village  lots  were  from  that  tim 
described  in  grants  from  the  Crown ;  the  chain  of 
title  and  instruments  affecting  the  land  prior  to  the 
lodging  of  the  plan  being  registered  and  indexed 
against  the  original  lot  as  patented  in  the  manner 
provided  for  township  lots ;  one  of  the  objects  the 
Legislature  had  in  view,  in  compelling  such  a 
course  of  registry,  being  to  simplify  the  state  of 
the  title  in  the  Eegistry  Office  ;  so  that  any  owner, 
intending  purchaser,  or  person  interested  in  ascer- 
taining the  title  to  any  particular  village  lot,  could, 
by  a  glance  at  the  Kegistry  Index  Book,  see  from 
the  references  set  against  the  particular  village  lot 
the  instruments  affecting  it  on  registry  since  the 
date  of  the  filing  of  the  plan." 

The  instrument  must  show  on  its  face  what  par-  ^yhat  js 
ticular  town  or  village  lot  and  their  designation  on  meant  by 
the  plan  which  it  is  intended  to  affect.  ty"o°plpii. 

In  a  survey  the  land  was  divided  into  blocks  with 
streets  running  through  them,  and  the  blocks  were 
sub-divided  into  lots  which  were  numbered,  in  all 
from  1  to  174  inclusive.  Held,  that  a  sale  of  any 
such  lots  by  their  numbers  only  would  be  a  suffi- 
cient description,  and  that  if  named  incorrectly  as 
being  on  one  of  the  streets,  it  would  not  vitiate  a 
private  sale,  as  anything  beyond  the  numbers  in 
such  sub-division  would  be  surplusage,  and  the 
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Act  does    same  would  apply  to  a  tax  sale  (1).     The  Act  ap- 

not  apply 

where       plies  to  a  case  where  a  part  of  the  land  sub-divided 

or^urfdi-*  ^as  been  sold  and  cannot,  by  the  description,  be 
vided  in-    easily  and  plainly  identified  without  reference  to 
sold.         the  plan  j  but  where  the  whole  original  lot  is  sold,  or 
an  interest  in  it,  the  objection  will  not  be  tenable  (2). 
Although  portions  of  township  lots  have  been  laid 
off  into  village  lots  this  presents  no  objection  to  an 
undivided  interest  in  the  township  lots,  as  origin- 
ally described,  being  sold  under  execution  ;  and  the 
purchaser  at  Sheriff's  sale  is  entitled  to  hold  the 
interest  acquired  under  such  sale,  notwithstanding 
the  Sheriff 's  deeds,  so  far  as  they  concern  the  vil- 
lage lots,  do  not  comply  with  the  Eegistry  Act  of 
1846  and  tins  Act,  and  notwithstanding  that  the 
present  Act  prohibits  the  registration  of  deeds  of 
any  portion  of  lots  so  laid  out,  unless  they  conform 
to  the  plan  of  the  property  as  filed  (3). 
Nor  if  plan      There  is  no  obligation  to  file  a  plan  which  only 
apphes  to  refers  to  reservations  or  exceptions  mentioned  in  an 

veserva- 

tious  in  in- instrument,  as  long  as  the  property  granted  is  not 
lts<  expressed  to  be  in  accordance  therewith.  M.  was 
owner  of  the  east  half  of  a  certain  lot  of  land.  In 
1872  he  employed  one  S.  to  draw  a  plan  of  a  por- 
tion of  the  lot,  upon  which  some  lots  were  lettered 
and  others  numbered.  The  land  in  question  was 
marked  in  the  plan  as  "  The  Parsonage,"  but  was 
neither  numbered  or  lettered.  The  plan  so  marked 
was  never  registered.  In  1874  M.  mortgaged  the 
said  half  lot  to  B.,  one  of  the  defendants,  "  reserv- 
ing thereout  lots  numbered  from  1  to  181,  both 
inclusive,  as  shown  on  a  plan  made  by  S.  and 
dated  1872,"  and  during  negotiations  for  the  loan 

(1)  Aston  v.  Innis,  26  Gr.,  42. 

(2)  Rathburn  v.  Oulbertson,  22  Gr.  465. 

(3)  Ib. 
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M.  left  a  lithographed  copy  of  the  plan  in  B's  pos- 
session. B.  registered  the  mortgage,  but  took  no 
steps  to  register  the  plan  ;  subsequently  M.  altered 
his  plan  by  running  a  street  through  lots  106  and 
115  and  transferred  the  number  106  to  the  parson- 
age lot.  The  date  of  the  plan  remained  as  in  1872, 
and  M.  then  registered  it  in  its  altered  state.  In 
1876  M.  applied  to  the  plaintiff  for  a  loan  upon  lot 
106,  or  ''  the  parsonage  lot."  An  abstract  was  ob- 
tained by  the  plaintiff  from  the  Eegistrar,  from 
which  the  prior  mortgage  from  M.  to  B.  was  omitted, 
the  Registrar  considering  that  inasmuch  as  lots  1 
to  181  inclusive,  were  excepted  from  B's  mortgage, 
the  property  in  question  was  not  affected  by  it.  A 
mortgage  was  then  made  by  M.  to  the  plaintiff.  B. 
having  foreclosed,  and  the  plaintiff  having  brought 
ejectment  against  B.  it  was  held  that  the  defendant's 
title  must  prevail  on  the  grounds  :  first,  that  no 
obligation  was  cast  upon  B.  under  the  Registry 
laws  or  otherwise  to  register  the  plan,  which  was 
only  referred  to  in  describing  the  reservation  from 
his  mortgage  ;  secondly,  that  B.'s  title  was  complete 
by  the  registration  of  his  mortgage  upon  the  town- 
ship lot;  and,  thirdly,  that  if  from  any  cause  the 
exception  or  reservation  from  the  property  men- 
tioned in  B.'s  mortgage  proved  abortive  or  ineffec- 
tual, B.  was  entitled  to  the  excepted  portion  also  (1). 

As  to  whether  the  omission  of  the  owner  to  sign  Neglect  of 
the  certificate  for  filing  the  plan  will  render  suc 
filing  ineffectual,  see  remarks  of  Proudfoot,  V.  C. 
in  Wyoming  v.  Bell  (2). 

The  plan  of  a  survey  of  a  portion  of  a  town  plot  or  of  Sur- 
was  registered  in  the  proper  Registry  Office,  butvey°r* 
without  being  regularly  authenticated  in  the  man- 

(1)  Muttlebury  v.  King  et  a/.,  44  U.  C.  B.,  355. 

(•2)  24  Grr.,  at  pp.  568-9  ;  Dillon  on  Corporations,  s.  498. 
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ner  required  by  sub-section  2  of  this  section,  in 
that  it  was  not  duly  certified  by  a  surveyor.  It 
was  held  that,  notwithstanding  this  irregularity, 
the  municipality  had  the  right  to  assess  these  lots 
and  levy  the  taxes  assessed  by  sale  in  the  usual 
way  (1).  As  to  whether  a  plan  can  be  considered 
an  instrument  see  Lindsey  v.  Corporation  of 
Toronto  (2). 
Plans,  &c.,  To  facilitate  assessment  for  municipal  purposes, 

to  be  lodg-  ,       .  ,  ,       ,,  .       . 

ed  wfth     every  person  who  is  required  by  this  Act  to  lodge 
Treasurer  a  pjan  or  map  of  any  survey  or  sub-division  of  land 

of  munici-      r 

pality.       made  by  him  must  also  under  the  Statute  43  Vic., 
43  Vic.,     cap   24  (8s.  within  three  months  of  the  date  of  such 

c.  24. 

survey,  lodge  a  duplicate  copy  of  such  plan  or  map 
with  the  treasurer  of  the  municipality  in  which 
the  land  is  situated,  and  in  case  of  neglect  or 
refusal  to  do  so  within  two  months  after  notice  in 
writing,  given  to  him  by  such  Treasurer,  requiring 
him  to  lodge  such  plan  or  map  with  him,  he  will 
incur  a  penalty  of  twenty  dollars  for  each  month 
during  which  such  default  shall  be  made.  As  no 
mode  for  the  recovery  of  this  penalty  is  prescribed 
by  the  statute  just  cited,  the  Interpretation  Act 
will  govern  (4). 

Copies  of  every  plan  or  map  filed  in  the  Registry 
Office  under  this  and  following  sections  of  this 
Act  may  be  obtained  from  the  Registrar,  and  being 
certified  as  correct  by  the  Registrar,  shall  be  taken 
in  all  Courts  as  evidence  of  the  original  thereof, 
and  of  the  survey  of  which  it  purports  to  be  a  plan 
or  map  (5). 

The  Registrar  must  make  a  record  of  every  plan 

(1)  Asta-n  v.  Inms.  26  Gr.,  42. 

(•2)  25  U.  C.  P.,  335. 

(8)  Sec.  26. 

(4)  Rev.  Stat.  (Ont.).  Cap.  1,  s.  8,  ss.  29. 

(5)  Rev.  Stat.  (Ont.),  Cap.  146,  s.  73. 
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or  map  made  and   deposited  with  him,  arid  after 
the  day  and  year  of  such  deposit  (1). 

83.  In  sales  of  lands   under   surveys  or   subdivisions  made  When 
before  the  fourth  day  of  March,  eighteen  hundred  and   sixty-  plan  must 
cijrht,  whore  such  surveys  or  subdivisions  so  differ  from  the  man-  be  regis- 
ni •  r  in  which  such  land   was  surveyed  or  granted  by  the  Crown,  tered  in  of 
that  the  parcel  so  sold  cannot  be  easily  identified,  the  plan  or  lands  sub- 
survey  shall  be  registered  within  siv  mouths  after  the  passing  of  divided 
this  Act,  it'  the  plan  or  survey  is  still  in  existence  and  procurable  before  this 
for  registration,  and  filing  under  the  next  preceding  section,  and  Act. 
i/  it  is  not,  a  new  survey  or  plan  shall  be  made  by  and  at  the 
joint  expense  of  the  persons  who  have  made  such  surveys  or  sub-  How  to  be 
divisions,   and  of  all  others    interested   therein;  by  some    duly  made, 
authorized  Provincial  Laud.  Surveyor,  as  nearly  as  may  be  accor- 
ding to  the  proper  original  survey  or  subdivision,  and  the  same 
when  so  made  shall  be  filed  as  if  under  the  next  preceding  sec- 
tion of  this  Act,  31  V.,  c.  20,  s.  76. 

The  provisions  of  this  section  first  appeared  in 
the  seventy  fourth  section  of  the  Regfetry  Act  of 
1865,  which  was  re-enacted  in  the  seventy-sixth 
section  of  the  Registry  Act  of  1868  (1). 

This  section  is  retrospective  in  its  operation,  and 
appears  to  be  applicable  only  in  the  cases  of  sales 
of  land  under  surveys  or  subdivisions  made  prior 
to  March  4th,  1868,  where  the  land  has  been  sur- 
veyed or  subdivided  into  lots  or  parcels  other  than 
town  or  village  lots,  which  are  governed  by  the 
preceding  section.  In  case  no  sales  have  been 
made  under  such  survey  or  subdivision  the  section 
will,  of  course,  not  come  into  effect.  If  the  plan 
or  survey  is  not  in  existence  and  procurable 
for  filing  under  the  preceding  section,  it  is  pro- 
vided that  a  new  survey  or  plan  shall  be  made  and 
filed,  but  no  definite  period  is  laid  down  within 
which  this  should  be  done.  It  is  submitted  that 
any  person  interested  in  such  new  survey  or  plan 
being  made  and  filed,  may  notify  the  persons  who 
have  made  the  former  map  or  subdivision,  and 
others  interested  therein,  to  proceed  with  such 

(11  Ib.  sec.  74. 
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new  survey  or  plan,  and  that,  in  case  of  refusal 
or  neglect  on  their  part  to  do  so  within  a  reason- 
able time  after  the  date  of  such  notice,  he  will  be 
entitled  to  cause  to  be  made  a  new  survey  or  plan 
by  some  Provincial  Land  Surveyor  at  the  joint  ex- 
pense of  such  persons  as  the  section  provides. 
This  liability  to  contribute  to  the  joint  expense 
can,  of  course,  be  enforced  by  action. 

Plan  not  84.  In  no  case  shall  any  plan  or  survey,  although  filed  and 

binding,  registered,  be  binding  on  the  person  s.o  filing  or  registering  the 
until  some  same,  or  upon  any  other  person,  unless  a  sale  has  been  made,  ac- 
cording to  such  plan  or  survey,  and  in  all  cases  amendments  or 
alterations  of  any  such  plan  or  survey  may  be  ordered  to  be 
made,  at  the  instance  of  the  person  filing  or  registering  the 
same  or  his  assigns,  by  the  Court  of  Queen's  Bench  or  Common 
Pleas,  or  by  th^  Court  of  Chancery,  or  by  auy  Judge  of  any  of  the 
said  Courts,  or  by  the  Judge  of  the  Couutj'  Court  of  the  County 
in  which  the  lauds  lie,  if  on  application  for  the  purpose  duly 
made,  and  upon  hearing  all  parties  concerned,  it  be  thought  fit 
and  just  so  to  order,  and  upon  such  terms  and  conditions  as  to 
costs  and  otherwise  as  may  deemed  expedient.  31  V.,  c.  20,  s. 
77  ;  39  V.,  c.  25,  s.  4. 

It  was  provided  by  Con.  Stat.,  cap.  93,  sec.  37, 
that  owners  of  land  laid  out  in  town  or  village  lots 
might  alter  their  first  survey  and  plan,  provided 
no  bts  had  been  sold  fronting  on  or  adjoining  any 
street  or  common  where  the  alteration  was  made. 
This  was  repealed  by  the  statute  24  Vic.,  cap.  49, 
sec.  1,  which  permitted  the  total  or  partial  cancel- 
lation of  any  survey  of  any  town  or  village,  or  of 
any  original  subdivision  of  any  town  or  village, 
and  of  any  map  or  plan  thereof,  provided  that  no 
part  of  any  street  or  streets  should  be  altered  or 
closed  up,  upon  which  any  lot  of  land  sold  in  such 
town  or  village  or  original  division  thereof  abutted, 
or  which  connected  any  such  lot  with,  or  afforded 
means  of  access  therefrom  to  the  nearest  public 
highway.  This  enactment  is  still  retained  in  the 
"  Act  respecting  the  Survey  of  Lands  "  (1). 

(1)  Kev.  Stat.,  (Ont.)  c.  146,  s.  72. 
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C.  owned  township  lot  82,  and  H.  lot  31,  adjoin-  Plan  may 
ing  it  on  the  east.  In  1856  H.  laid  out  part  of  lot  ifeiotle.soid 
.31  into  village  lots,  and  filed  <i  plan  thereof  in  the  d,°  no* 

.  abut  street 

proper  .Registry  Office,  shewing  streets  running  closed  up 
east  and  west  through  the  lot,  designated  respec-  Jfn]Jact°on 
tively  first,  second,  third,  fourth,  and  fifth  streets,  thereof. 
This  survey  was  called  Hodges'  Block.  In  1858 
C.  laid  out  the  east  part  of  lot  32  into  village  lots, 
by  a  plan  also  registered.  In  the  latter  survey,  aiieginav. 
street,  called  Augusta  Street,  ran  north  and  south, Rubidge- 
along  the  east  side  of  lot  32,  and  from  it  streets 
ran  westerly,  numbered  1,  2,  3,  4,  and  5,  corres- 
ponding to  and  being  a  continuation  of  first,  sec- 
ond, third,  fourth,  and  fifth  streets,  or  Hodges' 
Block,  Augusta  street  only  intervening.  This  lat- 
ter survey  was  called  "  Casselman's  Block."  None 
of  the  lots  abutting  on  "  Fourth  Street "  in 
Hodges'  Block  had  been  disposed  of,  and  the  shut- 
ting up  of  "  Fourth  Street "  did  not  debar  any 
person  who  had  bought  any  lot  in  Casselman's 
Block  from  access  to  the  nearest  public  highway. 
Some  village  lots  abutting  on  "  Street  4,"  in  Cas- 
selman's Block,  had  been  sold  to  various  persons, 
including  the  private  prosecutor  in  the  case.  On 
April  18th,  1865,  the  defendant,  who  was  at  that 
time  the  owner  in  fee  in  possession  of  the  plot 
known  as  Hodges'  Block,  in  pursuance  of  the  Act, 
24  Vic.,  cap.  49,  caused  a  new  survey  and  plan 
of  Hodges'  Block  to  be  made,  and,  in  accordance, 
with  the  Con.  Stat.  U.  C.,  cap.  93,  and  on  the  same 
day,  deposited  and  filed  the  plan  in  the  Registry 
Office,  partially  cancelling  and  making  void  the 
first  survey  and  plan.  Among  other  alterations 
effected  in  the  new  and  registered  plan,  the  defen- 
dant cancelled  "  Fourth  Street,"  and  afterwards 
fenced  it  in.  Having  been  indicted  for  nuisance 


346  MISCELLANEOUS    PROVISIONS.  FCHA?; XI' 

L      so* 

in  stopping  up  "Fourth  Street,"  and  found  guilty, 
the  defendant  appealed.  The  verdict  of  the  jury 
was  set  aside,  the  Court  holding  that  under  the 
statute,  24  Vic.,  cap.  49,  the  defendant  might,  hy 
a  new  survey  and  plan,  close  up  "  Fourth  Street," 
on  his  land  ;  for  the  laying  out  of  a  street  in  con- 
tinuation of  it  by  C.,  did  not  make  it  all  one  street, 
so  as  to  render  the  proviso  in  that  statute  appli- 
cable. In  delivering  the  judgment  of  the  Court, 
Morrison,  J.,  said  :  It  is  clear  that, 'under  the  pro- 
visions of  the  24  Vic.,  cap.  49,  the  defendant  was 
entitled  to  make  a  new  survey  and  plan  of  Hodge's 
Block,  and  to  partially  cancel  the  survey  and  plan 
previously  made,  subject  to  the  proviso  in  that  Act 
contained — that  no  part  of  any  street  should  be 
altered  or  closed  up,  upon  which  any  lot  of  land 
sold  on  such  original  division  abutted,  or  which 
connected  any  such  sold  lot  with,  or  aftorded  means 
of  access  therefrom  to,  the  nearest  public  highway. 
The  defendant,  under  the  authority  of  that  Act, 
made  a  new  survey  and  plan,  and  he  cancelled  a 
portion  of  the  first  survey,  including  in  such  can- 
celled portion,  "  Fourth  Street  "  in  question,  a 
street  on  which,  as  appears  by  the  case,  no  lof 
abutting  had  been  sold,  and,  consequently,  not  a 

Object  of  street  within  the  proviso  *  *  *     The  24  Vic.,  c. 

Vic.,  c.  49. 49,  was  evidently  passed  to  enable  proprietors  of 
such  original  divisions  to  cancel  or  partially  can- 
cel, and  vary  surveys  and  plans  made  under  the 
provisions  of  Chapter  93,  Con.  Stat.  U.  C. — many 
of  such  surveys  from  various  causes  that  might 
be  suggested,  becoming  unsuitable  for  the  purposes 
originally  designed,  the  Legislature  only  imposing 
the  restriction  contained  in  the  proviso  to  protect 
the  rights  of  purchasers  of  lots  abutting  on  streets 
in  such  original  division.  The  defendant,  in  our 
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judgment  upon  the  case  stated,  was  entitled  to  an 
acquittal,  and  the  learned  chairman  should  have 
so  directed  the  jury"  (1). 

The  present  section  was  first  incorporated  with  Registry 
the  Registry  Law  by  the  Registry  Act  of  1865  (2),  f8c^f 
and  re-enacted  in  the  Registry  Act  of  1868   (3).  1868. 
The  privilege  of  applying  to  the  Courts  for  liberty 
to  amend  or  alter  the  plan  or  survey,  was  subse- 
quently extended  to  the  assigns  of  the  person  filing 
or  registering  same  (4). 

From  the  language  of  the  section  it  would  appear  Applica- 
that  application  will  still  have  to  be  made  to  the  court°  * 
Court  for  power  to  amend  or  alter  the  plan  or  sur- when  nec- 
vey  as  originally  filed  or  registered,  notwithstand- 
ing that  no  sale  may  have  been  made  according 
thereto,  as  the  words  "in  all  cases  "  would  include 
such  a  case.  As  such  application  is  confined  to 
those  cases  where  "amendments  or  alterations  " 
are  desired,  it  seems  that  an  entirely  new  plan  or 
survey  might  be  filed  or  registered  by  the  person 
filing  the  first  plan  or  survey,  or  his  assigns,  in 
substitution  of  such  first  plan  or  survey,  without 
applying  to  the  Court,  provided  no  sale  has  been 
made  according  to  the  first  plan  or  survey.  In 
such  case  the  new  plan  or  survey  must  be  so  dis- 
tinct in  its  character  from  the  first  plan  or  survey, 
as  not  to  be  considered  as  practically  an  amend- 
ment or  alteration  thereof. 

Where  a  person  has  sold  lots  according  to  a  plan  Dedica- 
•duly  deposited    in  the  Regisiry  Office,  on   which  ^ of 
plan  a  lane  is  laid  out  in  the  rear,  he  is  bound  by 
rthis  dedication,  and  cannot    afterwards   shut  up 

(1)  Beg.  v.  Rubidge,  25  U.  C.  R.,  299. 

(2)  Sec.  75. 
(8)  Sec.  77. 

(4)  39  V.,c.  25,8.4. 
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such  lane.  The  fact  that  he  has  previously  con- 
veyed portions  of  the  land  comprised  in  the  lane, 
will  only  affect  so  much  as  he  has  thereby  pre- 
cluded himself  from  giving  up  to  the  public,  and 
will  not  entitle  him  to  close  up  the  whole  (1). 
Of  streets,  When  a  map  or  plan  is  exhibited  as  a  particular 
&cimi  of  sale,  presenting  on  its  face  roads,  streets,  squares 
and  other  advantages  and  attractions,  and  pur- 
chases are  made  in  accordance  with,  and  on  the 
faith  of,  such  map  or  plan,  the  person  so  laying  out 
the  land  and  exhibiting  the  map  or  plan  will  not 
be  permitted  to  subsequently  divert  the  land  appro- 
priated to  such  uses  to  other  purposes,  although 
he  may  not  be  bound  to  construct  all  the  roads, 
streets  and  squares  which  are  shewn  upon  the 
map  (2).  The  laying  out  upon  a  map  of  an  intend- 
ed town,  of  squares  or  other  open  places  for  public 
amusement,  or  other  public  purposes,  is  as  effec- 
tual a  dedication  of  them  for  such  purposes,  as  in 
the  case  of  streets  (3).  It  appears,  however,  the 
fact  of  a  sale  having  been  effected  according  to  a 
plan  of  the  property,  upon  which  were  then  certain 
roads  leading  to  the  several  lots,  does  not  bind  the 
vendor  to  make  such  roads.  But  the  Court  will  in 
such  a  case  restrain  the  diversion  to  any  other 
purpose  of  the  land  appropriated  for  such  roads  (4). 

Plans  of  85.  Where  any  incorporated  Town  or  Village,  or  Village  not 

towns  or  incorporated,  comprises  different  parcels  of  land  owned  at  the 
villages  to  original  division  thereof  by  different  persons,  and  the  same  were 

be  regis-  not  jointly  surveyed  and  one  entire  plan  of  such  survey  made  and 

tered  in  filed  in  accordance  with  the  eighty-second  section  of  this  Act,  the 

certain  Municipality  of  the  Township  within  which  such  Village  is  situ- 

cases.  ated,  or  the  Municipality  of  such  incorporated  Town  or  Village, 

(1)  Reg.  v.  Boulton,  15  U.  C.  E.,  272  ;  see  O'Brien  et  al.,  v. 
The  Village  of  Trenton,  6  U.  C.  P.,  350 ;  7  U.  C.  P.,  246. 

(2)  Kossin  v.  Walker,  6  Gr.,  619. 

(3)  Guelph  v.  The  Canada  Company,  4  Gr.,  632  ;  Saugeen  v. 
The  Church  Society,  6  Gr.,  538;  Attorney-General  v.  Brantford, 
6  Gr.,  592  ;  Attorney-General  v.  Goderich,  5  Gr.,  402. 

(4)  Saugeen  v.  The  Church  Society,  supra. 
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shall  upon  the  written  request  of  the  Inspector  or  of  any  person 

interested,  addressed  to  the  Clerk  of  the   Municipality,  immedi- 

ately cause  a  plan  of  such  Town  or  Village  to  be  made,  upon  the 

scale  provided  for  under  this  A*t,  and  to  he  registered  in  the  How  to  be 

Registrar's  Office  of  the  County  within  which  such  Village  lies,  certified. 

which  map  or  plan  shall  have  endorsed  thereon  the  certificates 

of  the  Clerk  and  Head  of  the  Municipality  and  the  Surveyor,  that 

the  same  is  prepared  according  to  the  directions  of  such  munici- 

pality, and  in  accordance  with  this  Act  ;  and  to  the  said  map  or 

plan,  the  corporate  seal  of  the  Municipality  shall  be  attached. 

2.  The  expense  attending  the  getting  up  and  depositing  of  Expense 
such  map  or  plan  shall  be  paid  out  of  the  general  funds  of  the  how  paid. 
municipality,  except  in  the  case  of  unincorporated  villages,  where 
the  same  shall  be  paid  by  a  special  rate,  to  be  levied  by  assess- 
ment on  all  rateable  property,  comprised  in  the  village  and 
described  by  metes  and  bounds  in  a  by-law-  to  be  passed  by  the 
municipality  for  the  purpose  of  levying  such  rate  ;  and  in  case  of 
the  refusal  of  such  munisipality  to  comply  with  all  the  require- 
ments of  this  section  within  six  months  next  after  being  re- 
quired in  manner  aforesaid  so  to  do,  such  municipality  shall  incur 
the  same  penalty,  and  the  same  shall  be  recoverable  in  the  same 
manner  as  provided  in  the  eighty-second  section  of  this  Act,  31 
V.,  c.  20,  s.  78. 

As  remarked  in  the  notes  to  section  eighty-two,  Formerly 
ante,  it  was  not  until  the  consolidation  of  the  Stat-  puisory1  to 


utes  in  1859,  that  it  was  made  compulsory  to  file  plans 
register  plans  and  maps  of  surveys.  By  that  time  &c. 
there  were  many  unincorporated  villages,  of  which 
no  plan  or  map  had  been  deposited  in  the  proper 
Registry  Offices,  in  consequence  of  the  several 
original  owners  of  the  lands  comprising  such  vil- 
lages, not  having  jointly  laid  out  and  surveyed 
the  same,  or  because  some  of  the  original  owners 
had  left  no  legal  representatives.  In  order, 
therefore,  to  provide  for  this  state  of  things,  as 
well  as  to  amend  the  law  relating  to  the  deposit  of 
plans  of  such  villages,  the  statute  22  Vic.,  cap.  4222  Vic. 
(1),  enacted  that  where  an  unincorporated  village 
comprising  different  parcels  of  land  owned,  at  the 
original  division  thereof,  by  two  or  more  persons, 
was  not  jointly  surveyed  and  laid  out  into  a  village 
plot,  and  when  no  entire  plan  or  map  of  such  vil- 
lage had  been  registered,  the  Municipal  Council  of 

(1)  See  C.  S.  U.  C.  s.  89,  s.  79. 
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the  township  in  which  such  village  was  situated, 
were  required  immediately  on  the  passing  of  that 
Act  (1)  to  cause  a  plan  or  map  of  such  village  to 
be  made  and  registered  ;  the  expense  connected 
therewith  to  be  borne  out  of  the  general  funds  of 
the  municipality,  or  by  a  local  tax  upon  the  rate- 
payers of  such  village.  The  Act  was  retrospective 
in  its  operation,  but  was  rendered  prospective  when 
consolidated. 

It  will  be  noticed  that  the  statute  22  Vic.,  cap. 
42,  applied  only  to  unincorporated  villages.  Its 
provisions  were  subsequently  extended  to  incorpor- 
ated towns  and  villages  by  the  Kegistry  Act  of 
1865  (2),  which  also  required  the  municipality, 
upon  the  written  request  of  the  Inspector  of  Regis- 
try Offices,  or  of  any  person  interested  therein, 
to  immediately  cause  a  plan  of  such  town,  village 
or  unincorporated  village  to  be  made  and  registered, 
and  to  be  endorsed  with  the  certificate  of  the  Clerk 
and  head  of  the  municipality  and  Surveyor,  that 
the  same  was  prepared  according  to  the  direction 
of  the  municipality  and  in  accordance  with  that 
statute,  and  to  have  the  corporate  seal  of  the 
municipality  attached  thereto.  The  expense  of 
making  and  depositing  the  map  or  plan  was  directed 
to  be  defrayed  out  of  the  general  funds  of  the  muni- 
cipality. Neglect  to  comply  with  the  requirements 
of  the  Act  within  six  months  after  being  requested 
n  writing  so  to  do,  rendered  the  municipality 
liable  to  incur  the  same  penalty  as  that  referred  to 
in  the  seventy-third  section  of  that  Act  (3). 

The  Registry  Act  of  1868  (4)  re-enacted  this  pro- 
vision ;  merely  amending  it,  as  it  now  reads,  in 

(1)  May  4th,  1859. 

(2)  Sec.  76. 

(3)  Corresponding  to  sec.  82,  ante. 

(4)  Sec.  78. 
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regard  to  the  question  of  meeting  the  expense  of 
getting  up  and  depositing  the  map  in  the  case  of 
an  unincorporated  village,  by  requiring  that  the 
expenses  should  be  paid  by  a  special  rate,  to  be 
levied  by  assessment  on  all  rateable  property  com- 
prised in  such  village,  as  described  by  metes  and 
bounds,  in  a  by-law  to  be  passed  by  the  munici- 
pality in  which  such  village  should  be  situated,  for 
the  purpose  ef  levying  such  rate. 

Forms  of  request  to  the  Clerk  and  of  the  cer- 
tificates of  the  Clerk,  head  of  municipality,  and 
surveyor,  will  be  found  in  Appendix  A. 

..(&)  REGISTRATION  WHERE  REGISTRY  BOOKS  LOST,  &c. 

86.  In  any  case  where  the  Registry  Books  and  papers  have  Provisions 
been,  before  the  fourth  day  of  March,  eighteen  hundred  and  sixty-  for  regis. 
eight,  lost  or  destroyed,  and  the  memorials  are  not  forthcoming,  tration  in 
upon  proof  being  made  to  that  effect  before  a  Judge  of  any  Court  of  case  regis- 
Record  in  this  Province.-to  the  satisfaction  of  such  Judge  as  evi-  ^ry  books 
denced  by  a  certificate  under  his  hand,  it  shall  be  lawful  for  the  or  papers 
Registrar  for  the  County  where  the  lands  are  situate  to  register  are  iost  or 
'  the  instrument  upon  production  thereof,  and  no  further  proof  shall  destroyed. 
ae  required  by  the  Registrar  than  the  original  cartiticate  of  regis- 
tration endorsed  on  such  instrument  ;  and  any  such  instrument 
shall  have  priority  according  to  the  date  of  the  original  certificate. 

2.  The  instrument  shall  be  filed  away  by  the  Registrar  and 
preserved  with  the  records  of  his  office,  and  in  case  memorials 
have  not  been  copied  into  the  Registry  Books  in  their  proper 
•order,  the  Inspector  may  cause  the  same  to  be  entered  in  proper 
books,  to  be  procured  for  the  purpose,  in  the  same  manner  as 
provided  in  section  twenty-five  of  this  Act,  and  the  Registrar 
shall  be  paid  therefor  in  the  same  manner  as  under  sub-section 
seven  of  the  ninety-second  section  of  this  Act,  31  V.,  c.  20,  s.  79. 

Prior  to  the  Registry  Act  of  1865,  no  similar  intro- 
provision  existed.     By  that  Act  (1)  re-registration 


was  authorized  to  be  made  of  any  registered  in-  Act  o 
strument,  the  memorial  of  which  was  not  to  be 
obtained,  owing  to  the  loss  or  destruction  of  the 
registry  books  and  papers  prior  to  the  Act  coining 
into  force,  upon  proof  thereof  being  made  to  the 
satisfaction  of  the  Judge  of  any  Court  of  Record  in 

(1)  Sec.  77. 
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this  Province  as  evidenced  by  his  certificate  to  that 

effect.     This  salutary  enactment  was  renewed  in 

Reg.  Act    the  Registry  Act  of  1868  (1),  which  extended  its 

£       1  ftftR 

retrospective  operation  to  the  fourth  day  of  March, 
1868,  the  date  when  the  act  was  assented  to  ;  and 
also  provided  for  the  copying  of  the  memorials  into 
proper  registry  books,  &c. 

Eetrospec-  It  will  be  noticed  that  the  beneficent  operation 
tion°Pera"(rf  this  section  is  expressly  restricted  to  cases  of 
loss  and  destruction  of  registry  books  and  papers 
occuring  prior  to  the  4th  March,  1868,  and  that  no 
provision  is  made  to  meet  those  cases  that  may 
arise  subsequent  to  that  date.  What  the  consid- 
erations were  that  induced  the  Legislature  to  con- 
fine the  benefits  conferred  by  this  section  to  the 
period  antecedent  to  the  passage  of  the  Registry 
Act  of  1868,  does  not  very  clearly  appear.  This 
section  should  be  so  amended  as  to  provide  for  the 
future  loss  or  destruction  of  the  registry  books  and 
papers,  as  well  as  for  the  past,  in  order  to  guard 
against  the  inconvenience  and  annoyance,  as  well 
as  the  probable  loss  and  damage,  which  must  other- 
wise necessarily  ensue. 

Omission  The  absence  of  the  words  "or  a  duplicate  origi- 
n'nal"  after  the  the  word  "  memorials"  in  the  third 
line  of  the  first  sub-section,  and  second  line  of  the 
second  sub- section  respectively,  is  evidently  attrib- 
utable to  an  oversight  on  the  part  of  the  framer  of 
the  Registry  Act  of  1868,  when  re-enacting  the 
corresponding  section  of  the  Registry  Act  of  1865. 
The  latter  statute  having  introduced  the  system  of 
registration  at  full  length  in  substitution  for  the 
former  method  through  memorials  (2),  the  possi- 
bility of  loss  or  destruction  of  registry  books  and 

(1)  Sec.  79. 

(2)  See  page  143  ante. 
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papers,  subsequent  to  the  adoption  of  registration 
at  full  length,  and  the  deposit  of  duplicates,  should 
have  been  anticipated. 

The  Judge's  certificate,  which  is  not  required  to  judge's 
be  under  his  private  seal,  or  under  the  seal  of  the  ewfcfifft*6 

r  .  ,  should  be 

Court  with  which  he  is  connected,  should  be  either  endorsed 
endorsed  upon-,  or  attached  to,  the  instrument  re-°^at 
quiring  re-registration.  The  certificate,  as  well  as 
the  instrument  to  be  re-registered,  must  be  pro- 
duced to  the  Registrar,  as  the  former  is  his  war- 
rant, as  it  were,  for  the  re-registration  of  the  lat- 
ter. The  Registrar  cannot  call  for  further  proof 
of  the  execution  and  former  registration  of  the 
instrument  than  the  certificate  of  such  former  reg- 
istration endorsed  thereon  (1).  When  re-registered, 
the  instrument  does  not  take  priority  from  the  date 
of  such  re-registration,  but  from  the  date  of 
the  original  certificate  of  registration.  As  be- 
tween two  or  more  of  such  re-registered  instru- 
ments, whose  original  certificates  of  registration 
should  happen  to  be  dated  upon  the  same  day, 
they  will  rank  according  to  their  respective  regis- 
tration numbers  (2). 

In  its  present  shape,  this   section  is  compara- Form  of 
tively  of  little   practical   value.     A   form  of  the  cei'tificate- 
Judge's  certificate  is  contained  in  Appendix  A. 

(c)  DEFECTS  IN  REGISTRATION  CURED. 

87.  No  registration  of  any  deed  or  other  instrument  made  uemstra- 
before  the  fourth  day  of  March,   eighteen  hundred  and  sixty-  jjon  ma(j(j 
eight,  shall  be  deemed  or  adjudged  void  by  reason  the  name  or  i3efore  4th 
names,   residence   or   residences,  addition   or   additions    of   the 
witness  or  witnesses  to  such  deed  or  instrument  being  improperly 
given  or  described  in  the  registered  memorial  thereof,  or  being 
either  in  part  or  altogether  omitted  from  such  memorial,  or  by  ,jeemed 
reason  of  any  clerical  error  or  omission  of  a  formal  or  technical  voj<j  for 
character    therein  ;  and  all  registrations  before   the   said   day  certain  de- 
effected  in  separate  Registry  Books  of  unincorporated  Villages,  fects 

(1)  See  notes  to  sees.  56  aud  59  ante. 

(2)  See  pages  152-3  ante. 
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are  hereby  confirmed,  where  the  law  has  been  otherwise  com- 
plied with  ;  and  such  separate  Registry  Books  shall  be  taken  and 
held  to  form  part  of  the  Registry  Books  of  the  Municipality  of 
which  such  unincorporated  Village  forms  a  part ;  but  such  books 
shall  not  be  further  used.  31  V.,  c.  20,  s.  80. 

Begistry  The  Registry  Act  of  1846  enacted  that,  after  any 
I846°im-  memorial  had  been  registered,  every  deed  or  con- 
perative  in  veyance  made  of  any  lands  comprised  or  contained 
quire-  in  the  prior  registry  should  be  adjudged  fraudu- 
ments.  }en{.  an(j  vo^  aaajnst  any  subsequent  purchaser 
or  mortgage  for  valuable  consideration,  unless  a 
memorial  of  such  deed  or  conveyance  should  be 
registered  in  the  manner  by  that  Act  directed, 
before  the  registering  of  the  memorial  of  the  deed 
or  conveyance,  under  which  such  subsequent  pur- 
chaser or  mortgagee  should  claim.  The  form  and 
contents  of  memorials  under  that  statute  have 
already  been  referred  to.  The  requirements  of 
the  Registry  Act  of  1846  were  held  to  be  impera- 
tive, and  a  strict  accordance  therewith  was  deemed 
essential  to  a  proper  registration.  The  language 
of  the  sixth  section  of  that  Act  was  interpreted 
strictly,  both  as  regards  form,  as  well  as  sub- 
stance ;  and  as  making  the  registry  of  such  a 
memorial  as  it  directed,  a  condition  precedent  to 
the  validity  and  effectual  operation  of  the  prior 
deed,  as  against  a  subsequent  purchaser  or  encum- 
brancer. To  place  upon  registry  a  memorial  not 
in  strict  conformity  with  the  provisions  of  that 
Act,  was  looked  upon  as  a  nugatory  proceeding. 
In  a  case  coming  within  the  operation  of  that  Act 
it  was  held,  that  a  deed,  registered  upon  a  memo- 
rial which  omitted  the  addition  of  the  witness  to 
the  deed,  was,  on  that  account,  iraudulent  and  void 
as  against  a  subsequent  mortgagee  (1).  The 
omission  in  the  memorial  of  the  Christian  name 

(1)  Robson  v.  Waddell  et  al.,  24  U.  C.  R.,  574. 
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of  the  grantor's  wife,  who  executed  the  deed  for 
the  purpose  of  barring  her  dower,  was  held  to 
invalidate  the  registration  (1). 

The  corresponding  section  of  the  Irish  Kegistry  n-ish  Reg- 
Act  (2)   was  declared  to  be   mandatory,  and  notlstryAct< 
merely  directory  (3). 

When  the  essentials  to  a  proper  registration 
were  so  rigidly  construed,  considerable  anxiety 
prevailed  in  many  cases  respecting  the  validity  of 
registration  of  muniments  of  title.  To  quiet  these  Errors 
fears,  as  well  to  give  a  more  liberal  interpretation  s 
to  the  Kegistry  Laws,  advantage  was  taken  of  the 
amendment  of  those  laws  by  the  Registry  Act  of  Act  of 
1865,  to  introduce  a  provision  to  confirm  all  pre- 186o- 
vious  registrations  which  were  defective  in  techni- 
cal omissions  or  clerical  errors.  The  seventy- 
eighth  section  of  that  statute  is  identical  with 
the  present  section,  having  been  retained  in  the 
Registry  Act  of  1868.  Subsequent  to  the  Registry 
Act  of  1865  corning  into  effect  it  was  held,  that 
where  the  memorial  of  a  will,  registered  on  the 
twenty-ninth  day  of  January,  1857,  did  not  con- 
tain the  place  of  abode  or  addition  of  the  subscrib- 
ing witness,  such  defects  in  the  registration  were 
cured  by  the  seventy-eighth  section  of  that  statute, 
which  had  a  retrospective  effect  (4).  That  section 
expressly  exempted  from  its  operation  all  suits 
then  pending.  But  for  this  exception,  the  case  of 
Robson  v.  Waddell  et  al.  would  have  been  deter- 
mined differently,  as  judgment  therein  was  defer- 
red from  time  to  time,  in  the  expectation  that  the 

(1)  Boucher  v.   Smith,  9  Or.,  347;  see  Bank  of  Montreal  v. 
Thompson.  9  Or.,  51 ;  McDonald  v.  Rodger,  Ib.  75. 

(2)  6  Anne,  cap.  2,  sec.  7. 

(8)  Harding  v.  Carry,  10  Ir.  C.  R.,  140;  in  re  Monsell,  2  Ir. 
Jur.  (N.  S.)  66 ;  see  Sullivan  v.  Walsh,  1  Jones,  264  ;  in  re  Jon- 
nings,  8  Ir.  Ch.,  42. 

(4)  Ryan  v.  Devereux,  26  U.  C.  R..  100. 
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Registry  Act  ot  1865  would  contain  some  provision 
affecting  the  point  under  enquiry  in  that  case. 

Clerical  Clerical  errors  and  omissions  of  a  mere  formal 
or  technical  character  are  relieved  against  in  this 
section.  It  has  always  been  generally  held  that 
registration  will  not  be  vitiated  through  a  mere 
clerical  error,  or  an  omission  of  a  formal  nature 
(1).  A  mortgage  and  memorial  thereof  were  exe- 
cuted on  the  twenty-sixth  day  of  February,  1855. 
By  a  clerical  error  the  date  in  the  mortgage  was 
written  as  1851,  but  the  memorial  stated  the  date 
of  the  mortgage  1855.  It  was  held  that  this  error 
should  be  treated  as  a  clerical  error  which  did  not 
invalidate  the  registration  (2).  If  a  clerical  error, 
however,  has  a  tendency  to  mislead,  it  may  cause 

Formal  the  registration  to  be  invalidated.  What  will  be 
us'  considered  as  an  omission  of  a  purely  formal 
nature  must  depend  upon  circumstances.  Where 
the  affidavit  of  the  execution  of  an  instrument  did 
not  state  that  the  instrument  was  executed  by  the 
grantor,  or  person  owning  the  subject  matter  of 
the  conveyance,  it  was  held,  that  such  omission 
could  not  be  treated  as  one  of  a  formal  nature 
only,  but  as  one  of  substance,  and  that  such  omis- 
sion was  not  cured  by  the  remedial  statute  27  & 
28  Vic.  (Imp.),  cap.  76,  which  had  been  passed 
to  relieve  against  certain  defects  in  registration 
under  the  Irish  Registry  Act,  and  which  is  almost 
identical  in  its  language  with  the  section  under 
discussion  (3). 

Betrospec-     This  section  is  applicable  only  to  cases  of  defec- 

ofVsection  ^ve  registration,  through  memorials  had  prior  to 

the  passage  of  the  Registry  Act  of  1868,  and  does 

(1)  Wyatt  v.  Harwell,  19  Ves.,  435. 

(2)  Harty  v.  Appleby,  19  Gr.,  205. 

(3)  In  re  Stephen  Estate,  10  Ir.  B.  (Eq.),  282. 
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not  affect  registration  through  memorials^  subse- 
quent to  that  date,  and  prior  to  the  twenty-ninth 
day  of  March,  1873,  which  are  within  the  opera- 
tion of  the  following  section. 

The  latter  part  of  section  eighty-seven  refers  to  Errors  in 
the  registration  of  instruments  affecting  lands 
lying  within  unincorporated  villages  in  separate  i 
Eegistry  Books.  Section  25,  supra,  and  the  cor-  vi 
responding  section  of  previous  Registry  Acts  made 
no  provision  for  such  separate  Registry  Books. 
Instruments  affecting  lands  within  such  villages 
were  required  to  be  entered  in  the  Registry  Books 
for  the  municipality  of  which  unincorporated  vil- 
lages formed  a  part.  From  a  misapprehension  of 
the  law  on  this  point,  some  Registrars  had  kept 
separate  Registry  Books  for  unincorporated  vil- 
lages, and  had  entered  therein  instruments  affect- 
ing land  lying  within  such  villages.  To  remedy 
this  state  of  things,  the  Registry  Act  of  1865  (1) 
confirmed  all  such  registrations,  provided  that  in 
all  other  respects  the  requirements  of  the  Registry 
Laws  had  been  complied  with,  and  such  separate 
Registry  Books  were  taken  and  held  to  form  part 
of  the  Registry  Books  of  the  municipality  of  which 
such  unincorporated  village  formed  a  part.  This 
provision  was  retained  in  the  Registry  Act  of  1868 
(2),  which,  however,  added  that  such  separate 
Registry  Books  should  not  be  used  after  that  Act 
canie  into  effect  (3). 

88.  The  registration  of  any  instrument  had  before  the  twenty-  Defective 
ninth  day  of  March,  one  thousand  eight  hundred  and  seventy-  re<nstra- 
three,  shall  not  be  deemed  void  by  reason  of  any  defect  in  the  tions  be- 
proof  for  registration  ;  but  this  section  shall  not  apply  to  any  fore  29th 
matter  or  fact  adjudged  or  decided  upon  before  the  said  date  by  March 
any  Court  of  competent  jurisdiction  in  that  behalf.     36  V.,  c.  17,  1373  not 
*•  &'  to  be 

(!)  Sec-  78.  deemed 

(2)  Sec.  80.  void> 

(3)  See  page  63.,  ante. 
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Remedial  This  ^section  was  introduced  by  the  statute  36 
section.  Vic.  cap.,  17,  sec.  6.  It  validates  all  defective  re- 
gistrations prior  to  the  date  referred  to  therein, 
whether  made  through  memorials,  duplicates  or 
otherwise,  except  as  to  those  matters  theretofore 
judicially  determined.  It  is  essentially  remedial 
in  character,  and,  in  accordance  with  the  general 
rule,  its  language  is  to  be  construed  largely  and 
beneficially,  so  as  to  suppress  the  mischief  and 
advance  the  remedy  (1).  Where  a  statute  is 
remedial  it  is  not  unusual,  in  construing  it,  to  ex- 
tend the  enacting  words  beyond  their  natural  im- 
port and  effect,  in  order  to  include  cases  within 
the  same  mischief  (2). 

As  to  the  effect  of  this  section  upon  sections  78 
and  79,  see  the  notes  thereon,  ante. 

Eegistra-  89.  No  registration  or  entry  made  before  the  said  last  men- 
tions, &c.,  tioned  date,  shall  be  adjudged  or  held  to  be  void  by  reason  of  the 
not  to  be  Registrar  having  failed  or  omitted  to  make  or  sign  the  certificate 
deemed  of  entry,  discharge,  or  registration,  required  to  be  made  in  the 
void  by  margin  of,  or  elswhere,  in  the  Registry  Books  or  other  books  of 
absence  of  entries  ;  and  in  case  of  such  failure  or  omission,  such  certificate 
certifi-  may  be  made  or  signed  by  any  subsequent  Registrar,  and  shall 
cates,  &c.,have  the  same  force  and  effect  as  if  it  had  been  made  or  signed 
in  margin  by  the  Registrar  whose  duty  it  was  to  have  made  or  signed  it. 
of  books.  36V.,c.  17,  s.  9. 

Dutiei  of       The  Eegistrar,  upon  the  production  to  him  of 

Registrar 

as  to  reg-  every   original    instrument,    duplicate,    or    other 

istenng.  or{gjnai  part  thereof,  accompanied  by  the  affidavit 
of  execution,  is  required  by  section  fifty-nine,  ante, 
to  enter  such  instrument  in  the  Registry  Book,  in 
its  proper  order,  and  by  section  sixty,  ante,*\ie 
must  also  make  an  entry  in  the  margin  of  the 
Eegistry  Book  of  the  date  and  time  of  such  regis- 
tration. Under  the  sixty-seventh  section  he  must, 
upon  receiving  a  certificate  of  discharge  of  a  regis- 

(1)  Dwarris  on  Statutes,  632. 

(2)  The  Dean  and  Chapter  of  York  v.  Middleburgh,  2  Y.  &  J.,  p. 
215.     Per  Alexander,  L.  C.  B. 
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tered  mortgage,  make  a  marginal  entry  of  such 
.discharge  in  the  Registry  Book  where  the  mort- 
gage is  registered.  The  plaintiff  claimed  lot  25, 
under  a  deed  from  the  heirs-at-law  of  S.,  the  pat- 
entee, executed  in  1875.  The  defendants  claimed 
under  a  deed  from  S.,  dated  and  registered  in  1867, 
but  the  Registrar  had  omitted  to  enter  the  de- 
fendant's deed  in  the  abstract  index,  and  in  con- 
sequence, when  the  plaintiff  enquired  at  the 
Registry  Office,  before  getting  his  deed  from  the 
heirs-at-law  of  the  patentee,  he  was  informed  that 
the  patentee  had  made  no  conveyance.  It  was 
held,  that  the  Registrar's  omission  to  make  the 
entry  in  the  abstract  index  did  not  invalidate  the 
registration,  or  deprive  the  defendant's  deed  of  its 
priority  (1).  In  this  case  it  was  argued,  on  behalf 
of  the  plaintiff,  that  compliance  with  the  twenty- 
ninth  section  of  the  Registry  Act  of  1865,  (corres- 
ponding with  section  thirty-three,  ante},  was  essen- 
tial to  a  valid  registration,  and  that  consequently 
the  omission,  on  the  part  of  the  Registrar,  to  do 
what  was  required  of  him  by  that  section,  avoided 
the  registry  of  the  defendant's  deed.  This  con- 
iention  was  over-ruled  on  the  grounds  that,  there 
was  nothing  in  that  section  to  compel  the  Court 
to  give  it  so  unreasonable  and  unjust  a  construc- 
tion ;  that  the  duty  of  the  Registrar  to  enter  the 
•deed  in  the  Index  Book  w,as  a  subordinate  duty, 
and  that  the  non-performance  of  it  could  not  de- 
prive the  defendant,  who  claimed  under  the  deed, 
of  any  priority  which  he  might  otherwise  be  en- 
titled to  (2).  A  Registrar  is  a  public  officer,  and 
as  private  persons,  requiring  his  services,  cannot 
.control  the  performance  or  non-performance  by 

(1)  Lawrie  v.  Rathburn  et  al,  33  U.  C.  B.,  255. 

(2)  See  cases  cited  ou  page  77,  ante. 
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him  of  the  official  duties  allotted,  it  would  be 
opposed  to  every  sense  of  justice  and  reason,  to 
hold  that  they  should  be  held  responsible  for  his 
negligence  or  omission  (3). 

By  the  latter  clause  subsequent  Eegistrars  are 
authorized  to  correct  or  supply  any  failure  or 
omission  on  the  part  of  their  predecessors  in  office 
to  make  the  necessary  entries.  It  should,  how- 
ever, be  imperative  instead  of  permissive. 

The  case  90.  In  case  a  part  or  parts  of  any  Township  or  Townships  as 
of  part  of  originally  laid  out,  surveyed  and  named,  had  before  the  said  last 
a  Town-  mentioned  date  been  made  or  erected  into  a  new  Township,  but, 
ship  made  nevertheless,  the  registrations  of  instruments  affecting  or  respec- 
part  of  a  tin£>  ^an(i  ^n  Bftid  nr8*  mentioned  Township  or  Townships,  and 
new  Town- the  Registry  Books  and  Indexes  therefor  and  relating  thereto, 
ship  continued  to  be  and  were  on  the  said  date  iised,  made,  kept, 

without       entered  and  registered  for  and  of  said  first  mentioned  Township 
change  of   or  Townships,  and  as  if  the  same  had  continued  to  be  as  so  origin- 
registry       a^y  laid  ou^>  surveyed  and  named,  then  and  in  every  such  case, 
books  pro-  an^  f°r  an(i  iQ  respect  to  all  matters  and  purposes  either  before 
vided  for.  or  after  the  said  date  of  or  relating  to  any  such  instrument  and 
any  and  all  such  registrations,  Registry  Books  and  Indexes,  and 
the  description  therein  of  any  land  or  premises,  said  first  men- 
tioned Township  or  Townships  shall  be  deemed,  considered  and 
taken  as  if  the  same  had  continued  to  be  and  remained  as  so 
originally  laid  out,  surveyed  and  named. 

Proviso  ^'  Nothing  in  this  section  contained  shall  be  deemed  or  taken 

as  relating  to  or  affecting  any  incorporated  Town  or  Village,  or 
the  land  therein,  or  the  registration  of  any  instrument  respecting 
the  same,  from  or  after  the  time  of  the  incorporation  of  said 
Town  or  Village. 

Proviso.  3.  Nothing  in  this  section  contained  shall  impair  or  make  de- 

fective any  instrument  or  the  registration  thereof,  because  of  any 
land  being  therein  described  or  mentioned  as  situate  in  such  new 
Township.  36  V.,  c.  17,  s.  10. 

By  section  twenty-five,  ante,  it  is  enacted  that 
a  separate  Registry  Boo\  should  be  provided  for 
each  Township  or  reputed  Township,  etc.  Section 
»  twenty-eight,  ante,  made  provision  for  the  separa- 
tion or  detachment  of  any  Township,  etc.,  from  any 
county.  The  case  of  a  part  of  a  Township  being 
made  or  erected  into  a  new  Township  was  not  an- 
ticipated, and  in  some  cases,  from  no  special  pro- 

(3)  See  page  41,  ant*. 


CHA|91XI']  LIST    °F    CROWN    GRANTS.  363 

vision  having  been  made,  it  was  usual  to  enter 
instruments  affecting  land  situate  in  such  part  of 
a  Township  .  in  the  Registry  Books  and  Indexes 
belonging  to  the  Township  in  which  such  part  was 
situate,  to  the  same  extent  as  if  the  latter  had  not 
been  made  or  erected  into  a  new  Township.  To 
obviate  any  difficulties  or  complications  which 
might  arise  out  of  such  a  practice,  this  section  was 
introduced  in  1873,  by  the  Act  36  Vic.,  cap.  17, 
sec.  10. 

LIST  OF  CROWN  GRANTS  TO   BE  FURNISHED  TO 
REGISTRAR. 

91.  The  Provincial  Secretary  shall  once  in  every  three  months,  Provincial 
furnish  to  each  Registrar  a  statement  containing  a  list  of  the  Secretary 
names  of  all  persons  to  whom  patents  have  issued  from  the  to  furnish 
Crown  for  grants  of  land  within  the  County  since  the  former  statement 
statements,  and  of  all  persons  whose  patents  have  been  cancelled,  of  Crown 
since  the  former  statements,  and  with  such  general  or  particular  grants 
descriptions  as  the  case  may  require  ;  and  the  Commissioner  of  once  every 
Crown  Lands  shall  furnish  copies  of  all  plans  or  maps  of  Towns  three 
and  Townships  within  the  same,  which  have  not  been  already  months. 
furnished,  and  in  cases  where  no  proper  survey  of  any  Town-  *«•„„„  ±0  Vje 
ship  has  been  made  he  may  cause  a  proper  survey  and  plan  thereof  .  J 
to  be  made  and  famished.     31  V.,  c.  20,  s.  81  ;  40  V.,  c.  7,  Sched.  vT^r!" 
A  (130).     See  also  Rev.  Stat.  c.  23,  ss  35  &  37. 

LLllbblOIlt/r 

The  Registry  Act  of  1846  required  the  officer 
performing   the  duties  formerly  assigned   to  the 

Under 

Surveyor  General  to  furnish  the  Registrar  with  a  Reg.  Act 
list  of  the  names,  of  all  persons  to  whom  patents  ^ist^&c 
had  issued  from  the  Crown  for  grants  of  land  with-  to  be  'fur- 
in  his  county,  and  also  with  copies  of  all  plans  or 


maps  of  Towns  and  Townships  within  the  same.  ten  re- 
He  was  not  required  to  furnish  this  information 
unless  he  was  previously  applied  to  in  writing  by 
the  Registrar,  and  he  had  twelve  months  after  such 
application  within  which  to  prepare  the  list,  maps, 
etc.     By  the  Act  16  Vic.,  cap.  159,  sec.  24,  the 
Commissioner  of  Crown  Lands  was  required  to  Yearly 
transmit,  once  a  year,  to  the  Registrar  of  ea 
county  or  registration  district,  a  list  of  the  Clergy 
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and  Crown  Lands  sold,  or  for  which  licenses  for 
occupation  had  been  granted,  in  such  county  or 
district ;  and  he  was  further  required  to  notify,  in 
like  manner,  the  Kegisfcrar  of  the  cancellation  of 
any  patent  of  license  or  occupation. 

By  the  Act  23  Vic.,  cap.  2,  sec.  4,  all  the  powers 
and  duties  which  were,  prior  to  March  17th,  1845, 
vested  in  the  Surveyor  General,  were  transferred 
to,  and  vested  in,  the  Commissioner  of  Crown 
Lands. 

The  Registry  Act  of  1865  (1),  amending  the 
Registry  Law,  provided  that  the  Provincial  Regis- 
trar should  forthwith,  after  the  first  day  of  January, 
.  1866,  furnish  to  each  Registrar,  a  statement  con- 
taining a  full  description,  by  metes  and  bounds,  of 
all  lands  theretofore  granted  by  the  Crown,  when 
a  general  description  could  not  be  given,  together 
with  the  names  of  the  grantees,  and  he  was  required 
further  to  furnish  such  Registrar,  every  three 
months,  with  a  similar  statement  of  all  subsequent 
grants.  By  the  same  section  the  Commissioner  of 
Crown  Lands  was  required  to  furnish  copies  of  all 
maps  and  plans  of  Towns  or  Townships  which  had 
not  already  been  furnished,  prior  to  the  first  day 
of  January,  1866.  The  Registry  Act  of  1866  trans- 
ferred the  duty  of  furnishing  the  statement  of 
Crown  Grants  from  the  Provincial  Registrar  to  the 
Provincial  Secretary,  and  also  required  statements 
of  cancellation  of  patents  to  be  forwarded  to  the 
Registrar.  This  section  is  identical  with  section 
thirty-seven  of  "  The  Public  Lands  Act  "  (2).  By 
the  thirty-fifth  section  of  that  Act  the  Commis- 
sioner of  Crown  Lands  is  required  to  transmit  to 
each  Registrar,  a  list  of  Public  Lands  sold,  granted, 

(1)  Sec.  79. 

(2)  Rev.  Stat.  (Out.),  cap.  23. 
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leased,  appropriated  or  set  apart  to  any  person,  or 
for  which  licenses  of  occupation  have  been  issued, 
which  lands  are  declared  by  that  Act  to  be  liable 
to  the  assessed  taxes  in  the  Township  in  which 
situate,  and  provision  is  made  for  the  right  of  pur- 
chase thereof  at  tax  sales.  The  copies  of  the  plans  Attested 
and  maps  required  to  be  furnished  under  this  p^fnsf&c., 
section  to  the  Registrar,  by  the  Commissioner  ofareevi- 
Crown  Lands,  are,  by  the  forty- fifth  section  of  originals, 
"  The  Public  Lands  Act,"  declared  to  be  competent 
evidence  thereof  in  all  cases  in  which  the  originals 
could  be  evidence,  provided  that  such  copies  are 
attested  under  the  signature  of  the  Commissioner, 
or  of  the  Assistant  Commissioner.  In  an  action 
for  cutting  timber  on  the  plaintiff's  land,  the 
plaintiff  adduced  in  evidence  of  his  title  a  plan 
produced  from  the  Registry  Office,  which  plan  was 
sworn  to  be  the  one  furnished  by  the  Commissioner 
of  Crown  Lands.  It  was  headed  "  Cardiff,"  (the 
name  of  the  township),  and  at  the  bottom  was 
written  "  Department  of  Crown  Lands,  Ottawa, 
November,  1866,  A.  Russell,  Assistant  Commis- 
sioner," whose  signature  was  proved.  It  was  held, 
that  the  plan  was  sufficiently  certified  under  this 
section,  and  consequently  was  receivable  in  evi- 
dence (1). 

[Sections  80  and  81  o/29  V.,  C.  24,  are  as  follows  :— (2). 

80.  Any  person  forswearing  himself  before  any  Registrar  or  ]?aise 
his  Deputy,  or  before  any  Judge,  Commissioner,  or  other  person  swearing 
duly  authorized  to  administer  an  oath  in  any  of  the  cases  afore-  im(jer  this 
said,  and  lawfully  convicted,  shall  incur  and  be  liable  to  the  same  ^ct  j0  ^e 
penalties  as  if  the  oath  had  been  taken  in  any  Court  of  Record  in  Deriurv 
Ontario. 

81.  Any  person  who  forges  or  counterfeits  any  certificate  by  Forging 
this  Act  authorized  or  directed,  or  any  affidavit  of  the  execution  certin- 

of  any  duplicate,  original  or  memorial,  or  any  instrument  what-  cates    &c. 
ever  mentioned  in  this  Act,  shall  be  deemed  guilty  of  felony,  and  under  this 

Act  to  be 

(1)  Nicholson  v.  Page,  27  U.  C.  R.,  318.  felony 

(2)  See  Registry  Act  1868,  eec.  82-83. 
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shall  be  imprisoned  at  hard  labour  in  the  Penitentiary,  for  any 
time  not  less  than  four  years  nor  more  than  ten  years.] 

Omitted  These  penal  clauses  were  included  in  the  Regis- 
-riaed  R6eg-  fry  Act  of  1795,  and  every  succeeding  Registry 
istry  Act  Act.  When  the  revision  of  the  Statutes  of  Ontario 
on  crim-  was  decided  upon,  the  Commissioners  eliminated 
inailaw.  from  8ucj1  revisioa  &\\  those  statutes,  or  parts  of 

statutes,  which  affected  matters  that  were  ex- 
cluded from  the  jurisdiction  of  the  Provincial 
Legislation  by  "The  British  North  America  Act." 
As  a  consequence,  these  sections  are  not  con- 
tained in  the  revised  Registry  Laws,  but,  never- 
theless, they  are  in  force,  and  form  part  of  the 
general  criminal  law  of  Canada.  For  the  purpose 
of  convenience,  however,  they  are  permitted  to 
appear  in  this  Act,  but  in  a  smaller  type,  to  indi- 
cate that  although  inserted  they  do  not  form  part 
of  the  revised  Act. 
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-|92.  (1).  Fees  for  registrations  generally   where  instrument 

includes  different  lots,  <ftc. 
(2).  Searches  as  to  title.     General  search. 
(3).  Searching  alphabetical  index.     General  search. 
(4) .  Abstracts  of  title. 
(5).  Certificates. 
(6).  Filing  plans. 

(7).  Statements  under  sees.  28,  31  &  32. 
(8).  Entering  lots  under  sec.  35.     Proviso. 
(9).  Affidavits. 
(10).  Shewing  originals. 
(11).  Certificates  of  discharge,  &c. 
(12).  Certificates  of  payment  of  taxes. 
(13).  Figures  how  charged. 
§93.  Table  of  fees. 
§94.  Registrars   to   give   statement   of   fees   payable   in  any 

matter. 

§95.  Recovery  of  fees  from  Municipal  Corporations  evidence. 
§96.  Fees  payable  before  registration. 
§97.  Registrars  to  keep  accounts  of  fees.     Return. 
§98.  Registrars  emolument  when  fees  do  not  exceed  $2,/>00. 
§99.  When  fees  are  between  $2,500  and  $3,000. 
§100.  When  fees  are  between  $3,000  and  $3,500. 
§101.  When  fees  are  between  $3.500  and  $4,000. 
§102.  When  fees  are  between  $4,000  and  $4,500. 
§103.  When  fees  exceed  $4,500. 
§104.  Application  of  surplus  fees. 

§105.  Fees  under  ss.  28,  81  or  32,  etc.,  not  included  in  above 
provisions. 

92.  Every  registrar  shall  be  allowed  the  following  fees  for  Fees, 
the  following  services,  and  no  more. 

¥ 

A  registrar  cannot  sue  for  fees,  where  not  ex-  Actionfor. 
pressly  provided  for. 

(1).  For  the  necessary  entries  and  certificate  in  registering  pOr  regis- 
every  instrument  other  than  those  hereinafter  specially  provided  trations 
for,   including   among   such   certificates   the  certificate   on  the  generally, 
duplicate,  if  any,  forty  cents  ;  and  for  registering   every  instru- 
ment, other  than  those  hereinafter  specially  provided  for,  one 
dollar. 

But  in  case  the  said  instrument  exceeds  seven  hundred  words, 
then  at  the  rate  of  fifteen  cents  for  each  additional  one  hundred 
words  or  the  fractional  part  thereof,  up  to  fourteen  hundred 


868  FEES    OR   REGISTRARS. 

words,  and  at  the  rate  of  ten  cents  for  each  additional  hundred 
words  or  fractional  part  thereof  over  fourteen  hundred. 

If  the  in-       And  if  the  memorial  or  other  instrument   embraces  different 
strument    lots  or  parcels  of  land,  situate  in  different  localities  in  the  same- 
includes      county,    the   registration   and   copying   of    such,    including    all 
different     necessary    entries    and    certificates    thereof  into   the   different 
lots  in  dif-  Eegistry  Beoks,  shall  be  considered  separate  and  distinct  regis- 
ferent  lo-    trations  of  such  instruments,  but  shall  be  charged  for  and  paid 
calities.       at  the  rate  of  forty  cents  for  the  necessary  entries  and  certificate, 
and  for  the  said  instrument,  fifteen  cents  for  every  one  hundred 
words  or  the  fractional  part  thereof  up  to  fourteen  hundred,  and 
of  all  over  that  at  the  rate  of  ten  cents  for  each  hundred  words  or 
fractional  part  thereof. 

Former  The  tariff  of  fees  payable  to  Registrars  has  neces- 
fees. S  sarily  varied  from  time  to  time.  Under  the  Regis- 
Beg.  Act  try  Acts  of  1795  and  1846,  the  Registrar  was> 
of  1795.  entitled  to  reqeive  the  sum  of  fifty  cents  for  the 
of  1846.  first  hundred  words,  and  for  every  additional 

hundred  words  the  sum  of  twenty  cents  (1). 
16  Vic.,  By  the  Act  16  Vic.,  cap.  187.  the  Registrar  was 
allowed  one  dollar  and  twenty-five  cents  for  regis- 
tering every  deed,  conveyance,  will,  power  of 
attorney  or  agreement,  including  all  necessary 
entries  and  certificates,  wherever  the  same  did  not 
exceed  eight  hundred  words,  and  in  case  of  excess, 
the  further  sum  of  thirteen  and  one-third  cents 
for  every  additional  one  hundred  words.  Where 
any  instrument  related  to  lands  in  several  localities 
in  the  same  county,  only  one  memorial  was  re- 
quired, which  memorial  was  to  be  copied  into  th& 
Registry  Book  for  each  of  such  different  localities, 
to  the  same  extent  only  as  if  a  separate  memorial 
had  been  furnished  in  relation  to  the  lands  situated 
within  each  different  locality  ;  and  the  Registrar 
was  required  to  make  the  necessary  entries  and 
certificates  accordingly.  In  counting  folios  to  be 
charged  for  in  such  cases  only  one  certificate  of 
registry  should  be  allowed,  and  no  charge  was  to 
be  made  for  the  marginal  certificates,  notes,  or 

(1)  See  Smith  et  al  v.  Eidout,  5  U.  C.  B.,  617. 
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references.  The  registration  fee  for  a  Sheriff's 
Deed  was  limited  to  seventy  cents.  In  a  case 
arising  under  that  statute  it  was  held  that  the 
'Registrar  was  entitled  to  charge  for  only  one 
registry  of  any  document  to  be  registered  in  one  or 
more  Township,  provided  that  the  number  of  words 
recorded  in  "counting  folios"  should  not  exceed 
eight  hundred  words,  and  that  all  in  excess  of  that 
number  should  be  charged  for  at  thirteen  and  one- 
third  cents  per  folio  as  allowed  by  that  Act  (1). 

Since  the  passage  of  the  Registry  Act  of  1865,  Res-  £ct 
which  effected  important  changes  in  the  tariff  of 
fees,  as  well  as  in  the  method  of  registration  gen- 
erally, the  cases  of  Smith  et  al  v.  Ridout  and  in  re 
Lount,  will  have  no  application.  By  that  Act  the 
Registrar  was  allowed  one  dollar  for  registering  an 
instrument  where  it  did  not  exceed  seven  hundred 
words.  In  case  it  exceede4  that  number,  the  sum 
of  fifteen  cents  for  each  additional  hundred  words 
or  fractional  part  thereof,  was  allowed  up  to  four- 
teen hundred  words,  and  the  further  sum  of  ten 
cents  for  each  additional  hundred  words  or  frac- 
tional part  thereof,  over  the  fourteen  hundred 
words.  Where  the  memorial  or  other  instrument 
included  different  lots  in  different  localities  in  the 
same  county,  the  registration  and  copying  of  such, 
including  all  necessary  entries  and  certificates 
thereof  into  the  different  Registry  Books,  were  to 
be  considered  as  separate  and  distinct  registrations 
of  such  instruments,  to  be  charged  for  at  the  rate 
of  fifteen  cents  for  every  hundred  words  or  frac- 
tional part  thereof.  This  tariff  was  retained  in 
the  Registry  Act  of  1868,  and  in  addition  thereto,  Reg.  Act 
the  sum  of  forty  cents  was  allowed  to  the  Regis-0 
trar  for  the  necessary  entries  and  certificates  in 

(1)  In  re  Lount,  11  U.  C.  P.,  97. 
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registering  every  instrument  (other  than  those 
hereinafter  specially  referred  to),  including  among 
such  certificates  the  certificate  on  the  duplicate  (if 
any). 

Tabulated      For  the  convenience  of  those  desiring  to  register 
statement  instruments  affecting  different  lots  or  parcels  ot 

under  sub-  land,  situate  in  different  localities  within  the  same 
section.  .   . 

county  or  registration  division,  as  well  as  instru- 

ments requiring  but  one  registration,  a  tabulated 
statement  is  inserted  in  Appendix  C.  The  first 
column  thereof  has  reference  to  the  fee  chargeable 
when  but  a  single  registration  is  required  under  the 
first  and  second  clauses  of  this  sub-section  ;  the  re- 
maining columns  relate  to  the  fees  chargeable 
under  the  third  clause.  The  table  is  calculated 
only  for  instruments  up  to  twenty  folios  and  not 
requiring  registration  in  more  than  six  separate 
Eegistry  Books  in  the  county  or  division.  Where 
the  instrument  either  exceeds  twenty  folios,  or  re- 
quires registration  in  more  than  six  Registry  Books, 
the  additional  fees  can  be  easily  calculated. 

Fees  for        The  registrar  is  entitled  to  the  fees  allowed  by 
Act  for  the  registration  of   any  instrument, 


certain  except  where  the  fees  for  registration  under  certain 
statutes  are  thereby  expressly  regulated.  A  list 
of  statutes  authorizing  the  registration  of  parti- 
cular instruments  is  contained  in  appendix  B. 
Where  in  such  list  no  particular  fee  is  mentioned, 
the  fees  allowed  by  this  Act  will  be  chargeable. 
Where  under  a  special  Act  a  Registrar  is  allowed  a 
specific  or  stipulated  sum  for  registering  certain 
instruments  mentioned  in  such  Act,  he  is  restricted 
to  that  sum,  but  if  those  instruments  do  not  strictly 
comply  with  the  statutory  form  required  by  such 
Act,  and  contain  foreign  matter,  the  registrar  will 
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be  entitled  to  charge  full  registration  fees  under 
this  Act.  By  the  Act  1.0  Vic.,  cap.  109,  (incor- 
porating the  defendants),  the  registrar  was  entitled 
to  receive  only  the  sum  of  fifty  cents  from  the 
defendants  for  registering  deeds  made  to  them  in 
the  form  prescribed  by  that  Act.  In  1873  and 
1874  the  defendants  brought  for  registry,  deeds 
made  to  them  under  that  Act,  but  which  contained, 
in  addition,  covenants  for  title  not  included  in  the 
statutory  form.  It  was  held  that  for  such  deeds 
the  Kegistrar  was  entitled  to  charge  his  full  fees 
under  the  Eegistry  Act  1868,  and  was  not  restrict- 
•ed  to  the  fifty  cents  (1). 

(2.)  For  searching  the  Eegistry  Books  and  Indexes  relating  p 
•to  the  title  of  any  lot  or  part  of  a  lot  of  land  as  originally  patent-  searchea 
ed  by  the  Crown,  or  as  afterwards  subdivided  into  smaller  lots,       ^    ^i 
shewn  by  atoy  registered  map  or  plan  thereof,  when  not  exceeding 
four  references,  twenty-five  cents,  and  five  cents  for  every  addi- 
tional reference ;  but  in  no  case  shall  a  general  search  into  the  General 
title  to  any  particular  lot,  piece  or  parcel  of  land  exceed  the  sum  search. 
•  of  two  dollars. 

Under  section  twenty-three  ante,  the  Registrar,  Duties  of 
\\vhen  required,  and  upon  being  tendered  his  legal  under  'sec. 
:fees  in  that  behalf,  is  obliged  to  make  searches  of23  ante- 
,-all  registered  instruments  affecting  any  patented 
lot,  etc.     If  the  party  searching  desires  a  personal 
inspection  of  the  books  of  the  office  in  order  to  Applicant 
search  therein  for  himself,  the  Registrar  must  ex-  8earch  the 
hibit  to  him  the  requisite  books,   as  well  as  the  books- 
original  registered  instruments,  the  fees  payable 
*  to  the  Registrar  for  the  performance  of  these  duties 
ibeingestablished  by  this  sub-section  ;  and  the  Regis- 
trar is  equally  entitled  to  such  fees  whether  he,  or  the 
jmrty  desiring  a  personal  inspection  of  the  books, 
makes  the  searches.     In  either  case  the  search  is  Searches 
restricted  to  the  title  of  a  lot  of  land,  or  of  a  part  to  particu- 
thereof,  as  originally  patented  by  the  crown,  or  as  lar  lot- 

.(1).  Ward  v.  Midland  Kailway  of  Canada,  35  U.  C.  B.,  120. 
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subsequently  divided  according  to  a  registered  plan 

or  not,  shewing  such  sub-division  (1). 

Fees  The  amount  of  fees  to  which  the  Registrar  is 

scriber      entitled  under  this  sub-section  is  based  upon  the 

bused  on  number  of  entries  in  the  books.     Where  the  Ab- 

number  of 

"  refer-      stract  Index  of  a  certain  lot  containing  thirty-one 

ences."      entries  was  shewn  to  an  applicant  who  looked  at 

Not  on      ^e  same>  and  who,  at  his  request,  was  shewn  four 

number     of  the  registrations  in  it,  it  was   held,  that  the 

s'  Registrar  was  entitled  to  charge  only  twenty-five 

cents,  being  his  fee  for  searching  not  exceeding 

four  references ;  and  not  the  sum  of  one  dollar 

and  sixty-cents  as  for  a  search  on  each  of  such 

thirty-one  entries  (2).     An  applicant  has  the  right 

to  inspect  the  Abstract  Index,  and  "may  select  as 

many  references  to  be  examined  as  he  may  please, 

and  on  his  selection  and  requirement  depend  the 

Fee  for  in- amount  of  the  fees"  (3).     Where  the   applicant 

Abstract    simply  inspects  the  Abstract  Index  and  does  not 

ask  for  references  to  registered  instruments  the 

Registrar  will  be   entitled  to   charge   twenty-five 

cents  for  exhibiting  the  Abstract  Index  (4). 

The  total  charges  for  a  search  are  limited  to  the 
sum  of  two  dollars. 

Disburse-       Disbursements   for   necessary  searches  in    the 

earchef°r  Registry  Office  in  connection  with  any  action,  suit, 

&c.,  allow-  matter  or  other  legal  proceeding  are  usually  allow- 

actions,&cefl  to  the  successful  party.     In  taxing  the  costs  of 

an  action  of  ejectment  for  non-payment  of  rent, 

the  plaintiff  will  be  allowed  the  cost  of  searches 

made  in  the  Registry  Office  against  both  names 

and  lands  for  the  purpose  of  proceeding  in  such 

action  (5). 

(1)  Hope  v.  Ferguson,  17  U.  C.  R.,  219. 

(2)  Ross  v.  McLay,  26  U.  C.  P.,  190. 

(3)  76.,  per  Hagarty,  C.  J. 

(4)  Ib. 

(5)  Jack  v.  Lawder,  3  Ir.  L.  R.,  531. 
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5.        ] 

(3.)  For  searching,  if    specially  required,  the  Alphabetical  Searching 
Index  of  names  referred  to  in  section  thirty-four  as  to  each  name  Alpbabeti- 
in  the  books   of  any  one   Township,   or   other   legally   defined  cal  Index. 
Municipality  in  the  County,  twenty-five  cents  ;  but  if  a  general 
search   as  to  any  such  name  is  made  throughout  the  County,  General 
4he  aggregate  of  fees  for  such  search  shall  not  exceed  one  dollar  ;  search. 

See  notes  to  section  thirty-four  ante. 

In   order   to    entitle  the  Eegistrar  to  the    fees  J^JJ™ 
liereby  prescribed,  he  must,  previous  to  searching  "  specially 
the  Alphabetical  Index,  be  specially  required  inre 
that  behalf  by  the  party  chargeable.     Upon  being 
so  specially  required  he  is  entitled  to  the  fee  of 
iwenty-flve    cents    for     searching     each     name, 
whether    the    same    appears    as    "grantor"    or 
"grantee,''   in  the  Books  of  any  one  Township, 
City,  Town  or  incorporated  Village  in  the  County. 
Where  he  is  requested  to  extend  such  search  in 
the  Books  of  more  than  one  Township,  etc.  in  his 
County,    he   will   be  entitled  to  a  further  fee  of 
twenty-five  cents  for   each  additional  Township, 
etc.,  not  to  exceed,  however,  in  the  aggregate,  one 
dollar  for  each  name. 

(4.)  For  every  abstract  of  title  to  any  specific  parcel  of  land  Abstracts 
-certified  by  the  Registrar,  containing  such  particulars  as  to  any  °*  "tie. 
number  of  the  registered  instruments  affecting  such  parcel  of 
land  as  the  party  searching  may  require,  twenty-five  cents  ;  and 
when  such  abstract  exceeds  one  hundred  words,  fifteen  cents  for 
•every  additional  hundred  words  ;  and  for  copies  of  instruments 
when  required,  ten  cents  for  each  hundred  words  ; 

This  sub-section  ascertains  the  fees  payable  to 
the  Eegistrar  for  making  and  furnishing  an  ab- 
stract of  title  as  required  by  section  twenty-three 
ante, 

The  abstract  must  relate  to  the  title  of  a  "  speci-  " 
fie  parcel  of  land."     Where  a  Township  lot  has  land." 
foeen  originally  granted  by  the  Crown  in  halves,  or 
In  other    portions,  and    the  title   to  the   portion 
patented  has   continued  separate,   the   Kegistrar 
must,  on  application,  furnish  an  abstract  of  the 
registered  instruments  relating  to  such  portion. 
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He  cannot  be  required  to  furnish,  nor  can  he 
charge  for,  extracts  of  conveyances  relating  solely 
to  any  other  portion  (1). 

musVbe  ^ie  a^8tract  must  be  certified  by  the  Kegistrar 
certified,  or  his  Deputy,  and  the  certificate  should  be  clear  and 
absolute  in  its  terms.  A  certificate  to  an  abstract 
of  title  being  in  the  following  words,  namely  :  "  I 
hereby  certify  that  the  above  conveyances  appear 
of  record,"  it  was  held  that  the  abstract  did  not 
comply  with  the  statute,  inasmuch  as  it  was  not 
certified  to  as  the  abstract  of  all  the  registries 
which  were  on  record  in  the  Registry  Office  upon 
the  lot  referred  to  (2). 

Not  evi-        A  certificate  purporting  to  shew  the  registered 

title.         conveyances  of  land  from  the  County  Kegistrar's 

Office  under  the  hand  of  the  Deputy  Kegistrar  was 

held  not  to  be  admissable  evidence  of  title  under  the 

Act  13  &  14  Vic.,  cap.  19,  sec.  4  (3). 

As  to  omissions  in  certificates  see  cases  cited 
page  55  ante. 

No  charge  can  be   made  for  certificates  given 
under  this  sub-section  (4). 
Form  of        For  form  Of  certificate  to  abstract  see  Appendix 

certificate. 

A.  The  abstract  must  contain  "  such  particu- 
Contents  lars  "  relative  to  the  registered  instruments  as  the 
applicant  may  require.  This  expression  is  some- 
what indefinite.  The  meaning  of  it  is  doubtless  that 
the  contents  of  the  registered  instruments  and  the 
entries  in  connection  therewith  shall  be  set  out 
with  more  or  less  detail  as  the  applicant  may 
wish.  When  the  abstract  is  a  mere  transcript  of 
the  Abstract  Index  the  slightest  possible  inform- 
ation is  conveyed  to  the  applicant.  If  an  abstract,. 

(1)  Hope  v.  Ferguson,  17  U.  C.  E.,  219. 

(2)  In  re  Registrar  of  Carleton,  12  U.  C,  P.,  225. 

(3)  Gamble  v.  McKay,  7  U.  C.  P.,  319. 

(4)  See  next  sub- section. J 
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however,  is  meagre  in  its  details,  the  fault  will  be 
at  the  door  of  the  applicant,  as  he  will  be  entitled 
to  have  the  abstract  contain  "  such  particulars  as 
he  may  reasonably  desire." 

Under  the  Act  16  Vic.,  cap.  187,  sec.  8,  which  Fee,s   , 

.  under  Act 

allowed  the  .Registrar  twenty- five  cents  for  eveiy  ie  Vic., 
abstract  furnished  by  him,  including  his  certifirate, cap' 187> 
where  the  same  did  not  exceed  one  hundred  words, 
and  fifteen  cents  for  every  additional  one  hundred 
words,  it  was  held,  that  the  Eegistrar  could  charge 
only  those  fees,  and  could  not  charge  twenty-five 
cents  for  each  memorial,  treating  such  memorial 
as  a  separate  extract  and  certificate  (1). 

Where  an  abstract  of  title  to  a  lot  is  applied  for,  Ffes 

,,,-..  ...  „  where  ab- 

and   the  Eegistrar   furnishes  only  a  copy  of  the  stract  is 
Abstract  Index,  making  no  search,  or  reference  to  0f*?beoJMI 
the   registrations,    he   will  be  entitled  to  charge  sttact  in- 
only  for  such  copy,  namely,  twenty-five  cents  for  ex> 
the  first  hundred  words  (2),  and  fifteen  cents  for 
each  additional  hundred  words. 

It  is  clearly  the  Eegistrar's  duty,  when  called Where 

searches 

upon  to  furnish  an  abstract  of  title  to  a  lot,  to  are  made, 
make  the  proper  and  necessary  searches  and  refer- 
ences to  all  the  registered  instruments  in  his  office 
affecting  the  title  of  the  lot  in  question  ;  and  whe- 
ther the  entries  of  such  registered  instruments 
appear  in  the  Indexes,  or  not.  He  should  be  con- 
strained  to  adopt  this  course  from  a  sense  of  self 
protection.  He  will  not,  however,  be  entitled  to 
charge  for  such  searches  and  references  as  if  made 
under  the  second  sub-section  of  this  section,  in 
addition  to  the  fees  allowed  him  by  the  sub-section 
under  remark.  The  Legislature,  anticipating  that 

(1)  Hope  v.  Ferguson,  17  U.  C.  E.,  219  ;    approved  McDonald 
v.  Bell,  21  U.  C.  B.,  33, 

2)  Ross  v.  McLay,  26,  U.  C.  P.,  190. 
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the  Eegistrar,  in  preparing  an  abstract  of  title, 
would  necessarily  require  to  make  proper  searches, 
provided  what  they  have  deemed  a  sufficient  com- 
pensation for  making  those  searches,  by  allowing 
him  twenty-five  cents  for  the  first  folio  of  one  hun- 
dred words,  and  fifteen  cents  for  every  additional 
folio.  This  intention  on  the  part  of  the  Legisla- 
ture is  rendered  apparent  when  it  is  observed 
that  they  have  fixed  the  fee  for  certified  copies  of 
registered  instruments  at  ten  cents  only  per  folio, 
notwithstanding  they  must  have  been  aware  that 
the  Eegistrar  would  be  obliged  to  make  a  search 
for  the  registered  instrument  of  which  a  certified 
copy  may  be  required. 

Certified        The  fee  to  the  Eegistrar  for  certified  copies  of 
copies.      instruments  when  required,  including  certificates, 
is  ten  cents  per  folio  of  one  hundred  words. 

Certifi-  (5.)  For  each  certificate  furnished  by  the  Eegistrar,  except 

cates.          those  made  under  sub-sections   one   and  four  of  this  section, 
twenty  five  cents. 

In  a  case  arising  under  the  Eegistry  Act  of 
1846,  it  was  held  that  the  Eegistrar  had  no  right 
to  charge  a  fee  for  the  certificate  which  he  was  re- 
quired to  enter  on  the  margin  of  the  memorial  (1). 

Filing  (6-)  For  registration  of  any  plan  of  Town  or  village  lots,  in- 

Dlans          eluding  all  neccessary  entries  connected  therewith,  one  dollar  ; 

Inconsist-      Under  the  Act  respecting  Surveys  of  Lands  (2), 
ent  lan-     ^e  Registrar  is  allowed  to  charge  the  same  fees 

guage  of 

Eev.  stat.  for  the  registration  of  a  map  or  plan  deposited 

146  secaP  w^n   him   under   that    statute   as   he    would    be 

"?4-  entitled  to  receive  in  the  case  of  other  documents. 

The  provisions  of  that  statute  for  the  registration 

of  maps  and   plans    are   identical  with    sections 

eighty-two  and  the  three  following  sections  of  this 

(1)  Keele  v.  Eidout,  5  U.  C.  E.,  240. 

(2)  Eev.  Stat..  (Ont.)  cap.  146,  sec  74. 
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Act,  being  adopted  from  the  same  source  (1),  and 
section  seventy-four  of  the  first  mentioned  statute 
is  taken  from  the  ninety-fourth  of  the  Con.  Stat. 
(Canada)  cap.  77,  and  the  forty-second  section  of 
the  Con.  Stat.  U.  C.  cap.  93. 

Section  seventy-four  of  the  Act  referred  to  is  in-  Superset*- 
consistent  with  the  language  of  this  section,  and  sub-sec 
appears   to    have    been    unintentionally   retained tion- 
when  that  Act  was  revised.     It  is  submitted  that 
it  is  virtually  superseded  by  this  sub-section,  and 
that   the  fee  of  one  dollar  only  can  be  charged 
upon  the  registration  of  any  plan  or  map. 

(7.)  For  furnishing  the  statement  and  copies  required  under  State- 
the  twenty-eighth, thirty-first  and  thirty-second  sections  of  this  Act,  ments  un- 
to be  paid  by  the  County  Treasurer,  to  which  any  city,  town,  town-  (jer  secs 
ship,  village  or  place  belongs  or  is  attached,  the  sum  of  ten  cents  28  31  & 
for  every  folio  of  one  hundred  words  contained  in  such  statement  32' 
so  furnished  or  copy  so  made ;  and  the  County  Treasurer  shall 
also  pay  such  sum  as  the  Inspector  may  order  in  writing,  speci- 
fying the  nature  of  the  service  under  any  section  of  this  Act,  for 
repairing  any  book,  or  copying,  mounting,  or  binding  plans  under 
the  provisions  of  section  thirty-two  of  this  Act ;  and  towns  sepa- 
rated  from   counties   from   municipal    purposes,    and   cities  in 
which  no  separate  Registry  Office  exists  shall  bear  a  rateable 
proportion  of  the  expense  thereof  based  on  the  assessment  of  all 
the  municipalities  within  the  jurisdiction  of  such  county  ; 

The  nature  of  the  statement    and  copies  here  Nature  of 
referred  to  is  fully  set  out  in  the  twenty-eighth, state:   , 

J  '  ments,  &c. 

thirty-first  and  thirty-second  sections  ante,  and  the 

remarks  thereupon.  As  the  fees  chargeable  for 
providing  such  statement  and  copies  are  regulated 
by  the  number  of  folios  contained  therein,  their 
amount  can  be  easily  ascertained.  Where  an  ex- 
penditure is  incurred  for  the  repair  of  books  or 
copying,  mounting  or  binding  plans  and  maps  and 
where  compensation  is  due  for  any  other  services  Inspec- 
nnder  this  Act  for  which  expenditure  and  compen-  l^& 
sation  a  Municipality  would  be  liable,  it  is  a  con-  tion  prece- 
dition  precedent  to  such  liability  that  the  amount  county'* 

liability. 
(1)  31  Vic.,  cap.  20  ;  35  Vic.,  cap.  29  ;  39  Vic.,  cap.  7. 

25 
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of  the  same  should  be  previously  ascertained  by 
the  Inspector,  who  is  to  order  in  writing  the  pay- 
ment of  such  expenditure  or  compensation. 

Entering          (8.)  For  entering  under  each  lot  the  registrations  made  before 
lots  under  the  first  day  of  January,  one  thousand  eight  hundred  and  sixty- 
sec.  35.       six,  the  sum  of  ten  cents  for  the  several  entries  and  reference  of 
each  instrument  so  entered,  to  be  paid  for  in  the  same  manner  as 
Proviso,      provided  for  in  the  next  preceding  sub-section  ;  but  no  fees  shall 
be  chargeable  in  respect  of  the  Alphabetical  Index,  and  in  no 
case  shall  the  fees  chargeable  in  respect  of  the  Alphabetical  Index 
for  any  County,  exceed  in  the  whole  the  sum  of  two  thousand 
dollars.     31  Vic  ,  c.  20.  s.  70  (1-8). 

As   the  duties   required   by  section  thirty- five, 

practically  ante  must,  ere  this,  have  been  performed,  this  sub- 

"  section  is  of  very  little  practical  importance.     No 

fees    are    chargeable  for    work  done  under  that 

section,    so   far  as  relates  to  the   entries  in  the 

Alphabetical  Index,  while  services  for  entries  and 

references  in  the  Abstract  Index  are  entitled  to  be 

compensated  for  at  the  rate  of  ten  cents  for  each 

instrument  so  entered,  which  fee  is  payable  by  the 

County  Treasurer. 

Affidavits.'  (9.)  For  drawing  each  affidavit  and  swearing  the  deponent 
thereto,  twenty-five  cents  ;  the  same  fee  to  be  allowed  for  admin- 
istering the  oath  when  such  only  is  required  ; 

Former  Th  f  f  taking  affidavits  under  the  Con. 
fee. 

Stat.,  U.  C.,  cap.  89,  was  fifty  cents,   which  was 

reduced  to  the  present  sum  by  the  Eegistry  Act  of 
1865. 

Showing  (10.)  For  exhibiting  in  the  office  each  original  registered  iu- 

onginals.    strument,  including  search  for  same,  ten  cents  ; 

Applicant  Amongst  the  other  duties  assigned  to  the  Begis- 
givesuffi'  trar  by  section  twenty-three  ante,  is  that  of 
cient.des-  exhibiting  an  original  registered  instrument,  when 

cnptiou. 

a  party,  desiring  to  make  a  personal  inspection 
thereof,  requires  the  Eegistrar  to  produce  the  in- 
strument and  tenders  him  the  legal  fees.  This 
sub-section  fixes  the  fee  for  exhibiting  the  original 
registered  instrument  including  the  search  there- 
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for  at  ten  cents.  The  party  applying  to  the 
Kegistrar  to  inspect  such  original  registered  in- 
strument should  furnish  the  Eegistrar  with  a 
reasonably  definite  and  clear  description  thereof, 
as  will  enable  the  latter  to  find  it  without  difficulty. 
It  is  not  necessary  that  the  registration  number 


the  instrument  should  be  stated  by  the  applicant  ;  her  not 
it  will  be  sufficient  if  the  names  of  the  parties  and  neces8aI7- 
lot  are  furnished.  In  a  late  case,  where  the  applicant, 
•on  applying  at  a  Registry  Office  to  see  an  original 
registered  deed,  and  having  given  the  names  of  Names  of 
the  parties  to  the  deed  and  the  lot  described  WftSJ&oSidbe 
shewn  the  original  registered  deed,   it  was  heldgiven- 
that  there  was  a  sufficient   description   given  to 
enable  the  Registrar  to  find  the  required   deed,  Also  'lot. 
without  also  giving  the  number  of  the  registration 
(1).     It  was  contended  in  that  case,  on  the  part  of 
the  Registrar,  that  a  search  in  a  Registry  Office 
must  be  presumed  to  be  a  search  for  title,  and  that 
the  original  could  only  be  seen  as  incidental  to  such 
search.      That,    therefore,    it    was   necessary   to 
make  a  search  under  sub-section  2  ante,  for  which 
.a  charge  of  twenty-five  cents  could  be  made,  and 
for  exhibiting  the  original  an  additional  fee  of  ten 
cents  could  be  charged.     It  was  also  contended 
that  the  Registrar  was  compelled  to  search  the 
Abstract  Index,  as  the  plaintiff  did  not  give  him 
the  number  of  the  instrument. 

It  has  been  doubted  whether  the  words  "  original  is  a  plan 
registered  instrument"  include  a  registered  " 


or  plan  (2). 

It  is  submitted  that,  for  the  purposes  of  this 
.sub-section,  as  well  as  for  other  purposes,  a  regis- 
tered map  or  plan  is  an  "  original  registered 

(1)  Boss  v.  McLay,  26  U.  C.  P.,  190. 

(2)  Lindsey  v.  Corporation  of  Toronto,  25  U.  C.  P.,  335. 
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instrument."  Although  no  specific  allusion  to  maps 
or  plans  is  made  in  section  two  of  this  Act  in 
interpreting  the  meaning  of  the  word  "instru- 
ment," yet  they  are  undoubtedly  included  in  such 
definition  by  the  concluding  words  of  the  first  sub- 
section of  that  section,  namely  "  every  other 
instrument  whereby  lands  or  real  estate  may  be 
transferred,  disposed  of,  charged,  encumbered,  or 
Eegistr red  affected,  in  any  wise,  in  Law  or  in  Equity,  affecting 
fects  land  in  Ontario."  The  registration  of  a  map  or 
plan  shewing  streets,  squares,  etc.,  amounts  to  a 
transfer  of  the  land  covered  by  such  streets, 
squares,  etc.,  to  the  public  by  way  of  dedication 
(1).  The  registration  of  a  map  or  plan  also  affects 
the  land  contained  therein,  inasmuch  as  instru- 
ments affecting  such  land,  or  any  part  thereof, 
executed  after  such  registration  cannot  be  regis- 
tered unless  they  conform  thereto.  Should  a  map 
or  plan  be  not  considered  to  be  an  instrument,  the 
Registrar  cannot  legally  charge  for  either  search- 
Eegistrar  ing  for,  or  exhibiting,  it.  Assuming  the  map  or 

charge* as  P^an  *°  '3e  an  origina^  registered  instrument,  the 
per  search  Registrar  is  restricted  to  charging  the  fee  of  ten 
lot  on        cents  for  exhibiting  it,  including  the  search  for  it, 
plan.         without  regard  to  the  number  of  lots  contained  in, 
or  delineated  upon,  such  map  or  plan.     The  plans 
filed  in  the  Registry  Office  for  the  City  of  Toronto 
were  exhibited  to  two  assessors  of  the  city  assess- 
ment department,  who  made  use  of  the  plans  in 
order    to   'check,    for   assessment   purposes,    the 
dimensions  of  the  various  lots  thereon  or  therein. 
The  Registrar  contended  that  he  was  entitled  to  a 
separate  fee  for  a  search  on  each  lot  shewn  on  the 
plan,  and  having  brought  an  action  therefor  against 
the  City  of  Toronto,  it  was  held,  and  on  appeal, 

(1)  See  notes  to  section  84  ante. 
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affirmed, (Strong  J. dissenting,)  that  the  language  of 
this  sub-section  was  plain,  and  that  the  Registrar 
was  not  entitled  to  charge  as  for  a  search  on  each 
lot  as  shewn  on  such  plans,  and  could  not  receive 
more  than  ten  cents  for  exhibiting  such  plan  as 
that  charge  had  not  been  objected  to  by  the 
defendants  (1). 

(11.)  For  registering  each  certificate  of  payment  of  mortgage  Certifi- 
money,  and  every  other  certificate,  excepting  certificates  provided  cates  of 
for  in  the  next  succeeding  sub-section,  including  all  entries  and  discharge, 
certificates  thereof,  fifty  cents  ; 

The  language  of  this  sub-section  is  clear  and 
distinct,  inasmuch  as  the  only  exception  to  the 
general  fee  for  registration  of  certificates  of  what- 
ever nature  or  character  is  contained  in  the  next 
.sub-section. 

(12.)  For  registering  each  certificate  of  payment  of  taxes,  Of  pay- 
•twenty-five  cents  ;  ment  of 

taxes. 

See  remarks  upon  section  two  of  this  Act,  at 
pages  14-15  ante.  A  form  of  certificate  is  contain- 
ed in  Appendix  A. 

(13.)  In  abstracts  and  certificates  where  figures  are  used  in-  Figures 
stead  of  words  to  denote  dates,  numbers  and  quantities,   the  how 
same  shall  be  charged  as  if  each  number,,  though  composed  of  charged, 
several  figures,  was  but  one  word.     31  Vic.,  c.  20,  s.  70,  (10-15.) 

The  word  "number"  in  the  third  line  of  thisMeanfns 

•  /•  °f  wor(i 

sub-section  is  used  in  the  sense  of  "  an  aggregate  "num- 
or  assemblage  of  units,"  and  not  simply  as  a  digit.  ber- ' 
For  example,  in  counting  folios,  750  will  rank  only 
as  one  word,  notwithstanding  that  they  represent 
four  words  if  written  out  in  full.     Where  there  are 
several    "numbers"    each    "number"    is    to    be 
charged  for  as  one  word  ;  e.  g.  the  words  "  January 
10th,  1880,"  would  be  charged  as  three  words. 

For  statement  of  fees  for  registering  documents 
under  other  Statutes  see  Appendix  C. 

(1)  Lindsey  v.  Corporation  of  Toronto  supra. 
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Table  ofj          93.  Each  Registrar  shall  keep  posted  up  in  some  conspicuous 

fees.  place  in  his  office  a  printed  schedule  of  the  fees,  and  charged 

authorized  under  this  Act.     31  Vic.,  c.  20,  s.  70  (10-15.) 

For  use  of     A  similar   provision   exists   in    "  The   Division 

the  public. 


Courts  are  required  to  keep  posted  up  in  their 
offices  a  table  of  the  fees  to  which  they  are  entitled 
under  that  Act.  The  general  public  are  thus  en- 
abled to  ascertain,  with  some  degree  of  accuracy, 
the  amount  of  fees  which  they  may  be  called  upon 
to  pay. 

Registrar         94.  Every  Registrar  shall,  upon  request  of  the  person  for 

to  give  whom  the  service  is  performed,  furnish  a  statement  in  detail  of 

state-  the  fees  charged  by  him  in  respect  of  any  matter  for  which  fees 

ments  of  are  payable  under  the  provisions  of  this  Act.     38  Vic.,  cap.  17, 

fees  pay-  s.  7. 

matter!"17     This  section  was  introduced  by  the  Act  38  Vic., 

Neglect  tocaP-  17,  sec.  7,  and  was  designed  to  afford  addi- 

give  state-  tional   protection   to  those  persons  requiring  the 

services   of  the   Eegistrar.     Should    a   Eegistrar 

neglect  or  refuse  to  furnish  to  the  applicant  a 

statement  in  detail  under  this  section  of  the  fees 

charged  by  him  against  such  applicant,  the  latter 

may  bring  an  action  against  the  Registrar  for  such 

neglect  and  refusal,  claiming  a   mandamus,  and 

the  Eegistrar  will  not  be  entitled  to  notice  of  action 

as  such  neglect  and  refusal  are  acts  of  omission  (2). 

Request        It  is  not  essential  to  the  right  of  the  applicant 

in  writing,  that  his  request  should  be  in  writing,  a  verbal 

application  being  sufficient.     For  the  purpose  of 

preserving  evidence  of  such  request,  however,  it  is- 

more  prudent  that  it  should  be  in  writing,  and  a 

form  thereof  is  contained  in  Appendix  "  A." 

Recovery        95.  Should  the  Treasurer  of  any  County  or  City  in  which  a 

of  fees         separate   Registry  Office  is  established,  ou  the  reauest  of  the 

from  Registrar  for  the  duties  performed  according  to  this  Act,  refuse 

municipal  to  pay  the  fees  and  allowances  for  any  services  required  by  this 

corpora- 

tions (1)  Rev.  Stat.  (Ont.)  cap.  47,  sec.  48. 

(2)  Ross  v.  McLay,  40  U.  C.  R.,  83  ;  see  page  42  ante. 
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Act,  such  Registrar  may  prove  and  recover  the  same  and  the 
costs  thereof  from  the  Corporation  of  the  County  or  City  in  any 
Court  of  Record  in  Ontario  ;  and  the  Inspector's  certificate  of  the 
amount  and  of  the  services  rendered  shall  be  prima  facie  evi- 
dence of  tue  right  to  recover.  31  V..  c.  20,  s.  72. 

Sections  twenty-eight,  thirty-one  and  thirty-two  Object  of 

J  J  ,         sub-sec- 

ante,    require    the    Registrar   to   perform    certain  tion. 

duties  therein  set  forth,  which  services  are,  by  the 
terms  of  section  ninety-two,  sub-section  seven 
ante,  to  be  paid  for  by  the  Treasurer  of  the  proper 
County  or  City.  In  the  event  of  neglect  or  refusal 
by  such  Treasurer  to  pay  the  proper  fees  and  allow- 
ances, this  section  enables  the  Registrar  to  enforce 
such  payment,  by  giving  him  a  right  of  action 
therefor,  against  the  Corporation  of  such  County 
or  City.  It  also  facilitates  the  recovery  of  such  fees 
and  allowances  and  costs  of  suit,  by  declaring  that 
the  certificate  of  the  Inspector,  certifying  to  the 
amount  of  the  fees,  which  he  claims  to  be  entitled 
to,  and  to  the  character  of  the  services  rendered 
by  him,  shall  be  prima  facie  evidence  of  his  right 
to  recover. 

It  has  been  held  that  the  authority  conferred  by  Effect  of 
this  section  upon  the  Inspector  to  certify  as  to  the  0r'SsPcertif- 
amount  due  to,  and  of  the  nature  of  the  services cate- 
rendered  by  the  Registrar  makes  the  general  aver- 
ment  in   the   declaration    of    services    rendered 
sufficient  (1).      "  He  is,  as  it   were,   the  taxing 
officer,   on  whom  is  cast  the  duty  of  fixing  the 
amount,  and  scrutinizing  the  items  "  (2). 

Where  the  witness  proved  that  he  went  with  Proof  of 

A  A 

an  order  from  the  plaintiff  to  the  Treasurer  of  the  J^i^. 
defendants,  and  spoke  to  a  person  he  supposed fusal< 
was  the  Treasurer,  who  referred  him  to  the  War- 
den, who  referred  him  to  their  legal  advisers,  by 

/ 

(1)  Campbell  v.  Corporation  of  York  and  Peel,  26  U.  C.  P..,  635. 

(2)  Ib.  per  Hagarty  J.  at  page  641. 
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one  of  whom  he  was  told  that  one  of  the  defend- 
ants did  not  intend  to  pay  the  account  at  all,  it 
was  held  that  a  demand  of  payment  on  the 
Treasurer  of  the  defendants,  and  a  refusal  by  him, 
were  sufficiently  proved  (1).  In  this  case  it  was 
also  held,  that  the  Inspector's  certificate,  though 
given  after  the  defendants  had  separated,  was 
sufficient,  it  not  being  a  condition  precedent  to 
the  plaintiff's  right  of  action  on  such  refusal.  It 
was  also  held,  to  be  no  objection  to  the  plaintiff's 
right  to  recover  that  a  portion  of  the  work  had 
been  performed  by  his  predecessor. 

Request        Although  the  request  to  the  Treasurer  is  not 
in  writing  required  to  be  in  writing,  it  is  more  prudent  that 
it    should    be   so,    in  order  to  preserve   evidence 
thereof.     A  form  of  such  request  is  given  in  Ap- 
pendix A. 

Fees  pay-  ''^-  f^ne  H<'f?istrur  shall  not  be  compelled  to  register  any  in- 
able  be-"  ftruinent  unless  the  fees  authorized  by  this  Act  are  first  paid 
fore  regie-  thereon.  31  V.,  c.  20,  s.  73 . 

This  section  was  framed   for  the   protection  of 
the  Registrar,  inasmuch  as  it  ensures  the  due  pay- 
Eegfstrar  ment  of  his  lawful  fees.     He  is  at  liberty,  of  course, 
>  waive  the  advantage  which  this  section  was  de- 


ment  of  signed  to  confer  upon  him,  and  may,  if  so  disposed, 
register  any  instrument  presented  to  him  for  regis- 
tration, without  requiring  pre-payment  of  his  fees. 

Has  no  Should  he  do  so  he  will  not  have  any  lien  for  such 
registration  fees  upon  a  duplicate  original  of  such 
instrument,  or  an}r  other  document  which  the  party 
registering  is  entitled  to  have  returned  to  him, 
nor  can  the  Registrar  refuse  to  deliver  up  the 
same.  If  the  Registrar  accepts  an  instrument 
presented  to  him  for  registration,  and  undertakes 
to  register  the  same  without  the  fees  therefor  be- 

(1)  S.,  c.'27  U.  C.  E.,  138. 
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ing  prepaid,  it  being  agreed,  or  understood,  that 
such  fees  shall  be  charged  against  the  party  regis- 
tering the  instrument,  he  cannot  afterwards  refuse 
to  register  the  same,  or  to  return  the  duplicate 
original  to  such  party  on  the  ground  of  such  non- 
payment of  fees.  Should  he  decline  to  deliver  up  Compelled 
such  duplicate  original  or  other  document,  upon  up  instru- 
the  ground  that  the  registration  fees  thereon  have  ments> &c- 
not  been  paid,  he  may  be  compelled  to  do  so  through 
a  mandamus  (1).  In  an  action  brought  against 
the  defendants,  as  solicitors,  for  neglect  to  register 
a  certain  mortgage  on  behalf  of  the  plaintiff, 
defendants  pleaded  that  the  Eegistrar  was  by  law  Wilson 
entitled  to  certain  fees  before  registering  an  in- e 
strument,  as  the  plaintiff  well  knew,  and  that  the 
plaintiff  never  furnished  the  defendants  with  any 
money  to  pay  the  same,  "  and  so  the  defendants 
say  that  the  said  mortgage  was  not  registered  by 
the  Eegistrar,  or  by  the  defendants,  for  the  default 
of  the  plaintiff  in  not  providing  the  defendants  or 
said  Eegistrar  with  any  money  to  pay  to  the  said 
Eegistrar  the  fees  allowed  to  him  by  law  for  regis- 
tering the  said  mortgage."  This  plea  was  demur- 
red to  as  substantially  no  defence  to  the  action, 
and  as  not  averring  any  notice  or  request  to  the 
plaintiffs  to  provide  money  for  the  fees,  or  that 
defendants  would  not  register  the  mortgage  till 
payment  to  them  of  the  Eegistrar's  fees.  It  was 
held  by  McLean,  C.  J.,  that  the  second  plea  was 
bad,  for  a  retainer  being  admitted,  the  plaintiffs 
omission  to  furnish  money  formed  no  excuse, 
without  notice  to  him  that  it  was  required,  which 
defendants  should  have  averred  ;  but  per  Hagarty, 
J.,  that  the  plea  having  averred  that  the  non- 
registration was  caused  by  the  plaintiffs'  neglect 

(1)  Doutre  T.  Gagnon,  13  L.  C   J.,  303. 
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to  furnish  fees  which  he  knew  were  necessary, 
could  not  therefor  be  held  bad.  As  Barns,  J.  was 
absent,  and  the  Court  was  thus  equally  divided, 
no  judgment  was  given  on  the  demurrer  (1). 

Registrars  97.  Every  Registrar  shall  keep  a  separate  book  in  which  he 
to  keep  shall  enter,  from  day  to  day,  all  fees  and  emoluments  received 
accounts  by  him  by  virtue  of  his  office,  shewing  separately  the  sums  re- 
of  fees.  ceived  for  registering  each  instrument,  and  for  searches,  and  for 
extracts  or  copies,  and  shall  make,  up  to  and  including  the 
thirty-first  day  of  December  of  the  previous  year,  a  return, 
under  oath,  of  such  fees  and  emoluments  so  received  to  th» 
Lieutenant-Governor,  annually  on  the  fifteenth  day  of  January. 
31  V.,  c.  20,  s.  74. 

This  duty  was  originally  imposed  upon  Regis- 
trars by  the  Act  16  Vic.,  cap.  187  (2),  which 
required  him  to  keep  accounts  of  fees  and  emolu- 
ments received  by  him  by  virtue  of  his  office,  and 
to  make  an  annual  return  of  such  fees  and  emolu- 
ments in  detail  to  the  Legislature.  By  the  Regis- 
try Act  of  1865  (3)  the  return  was  to  be  made  to 
the  Governor-General  on  the  fifteenth  day  of  Jan- 
uary in  each  year,  and  was  to  be  under  oath.  The 
Lieutant-Governor  was  substituted  for  the  Gover- 
nor-General by  the  Registry  Act  of  1868  (4).  By 
the  Act  43  Vic.,  c.  3,  s.  2,  which  came  into  force 
on  and  after  the  first  day  of  January,  1881,  the 
Registrar  will  have  to  include  in  his  return  (a) 
the  aggregate  amount  of  the  fees  and  emoluments 
earned  by  him  during  the  preceeding  year,  by  vir- 
tue of  his  office  (6),  the  aggregate  amount  of  all 
fees  and  emoluments  actually  received  by  him 
during  the  preceeding  year  (c),  the  actual  amount 
of  the  disbursements  during  the  same  period  in 
connection  with  his  office. 


(1)  Lynch  et  al  v.  Wilson  et  al,  22   U.   C.   R.,  226. 
cases  cited  on  p.  263  ante,  notes  (4)  and  (6). 

(2)  Sec.  9. 

(3)  Sec.  72. 

(4)  Sec.  74. 


See   also 
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98.  Each  Registrar  shall  be  entitled  to  retain  to  his  own  use  Regis- 
in  each  year  all  the  fees  and  emoluments  received  by  him  in  that  trar'g 
year  up  to  two  thousand  five  hundred  dollars.     35  V.,  c.  27,  s.  1.  emolu- 
ment 

99.  Of  the   further  fees   and  emoluments  received  by  each  when  fees 
Registrar  in  each  year,  in  excess  of  two  thousand  five  hundred  do  not  ex- 
dollars,  not  exceeding  three  thousand  dollars,  he  shall  be  entitled  ceed 

to  his  own  use  ninety  per  cent,  and  no  more.     35  V.,  c.  27,  s.  2.      82,500. 

When  fees 

100.  Of  the  further  fees  and  emoluments  received  by  each  are  be- 
Registrar  in  each  year,  in  excess  of  three  thousand  dollars,  not  tween 
exceeding  three   thousand    five   hundred    dollars,   he   shall  be  82,500  and 
entitled  to  retain  to  his  own  use  eighty  per  cent,  and  no  more.  83,000. 

35  Vic.,  c.  27,  s.  3.  When  fees 

are  be- 

101.  Of  the  further  fees  and  emoluments  received  by  each  tween 
Registrar  in  each  year,  in  excess  of  three  thousand  five  hundred  83.000  and 
dollars,  he  shall  be  entitled  to  retain  to  his  own  use  seventy  per  83,500. 
cent,  and  no  more.     35  V.,  c.  27,  s.  4.  When  fees 

are  be- 

102.  Of  the  further  fees   and  emoluments  received  by  each  tween 
Registrar  in  each  year,  in  excess  of  four  thousand  dollars,  not  83,500  and 
exceeding  four  thousand  five  hundred  dollars,  he  shall  be  entitled  84,000. 

to  retain  to  his  own  use  sixty  per  cent,  and  no  more.     35  V.,  When  fees 
c.  27,  s.  5.  are  be- 

tween 

103.  Of  the  further  fees  and  emoluments  received  by  each  84,000  and 
Registrar  in  each  year  in  excess  of  four  thousand  five  hundred  84,500. 
dollars,  he  shall  be  entitled  to   retain  to  his  own  use  fifty  per  When  fees 
cent,  and  no  more.     35  Vic.,  c.  27,  s.  6.  exceed 

84,500. 

104.  On  the  fifteenth  day  of  January  in  each  year  each  Regis- 
trar shall  transmit  to  the  Treasurer  of  the  County  or  City  for  Applica- 
which,  or  for  a  Riding  of  which,   he  is   Registrar,  a  duplicate  *i°n  °f 
of  the  return  required  by  this  Act,  and  shall  also  pay  to  such  surplus 
Treasurer  for  the  use  of    the  Municipality  such  proportion  of  *ees- 
the  fees  and  emoluments  received  by  him  during  the  preceeding 

year,  as  under  this  Act  he  is  not  entitled  to  retain  to  his  own 
use. 

2.  Where  the  County  or  Riding  includes  a  City  or  Town 
separated  from  the  County  for  municipal  purposes  the  amount 
aforesaid  shall  be  paid  to  the  Treasurer  of  the  County  and  to  the 
Treasurer  of  the  City  or  Town  for  the  uses  of  the  Municipality,  in 
the  same  proportions  in  which  the  gross  fees  and  emoluments  are 
derived  from  extracts,  searches,  registrations,  and  other  charges 
in  respect  of  lauds  situate  in  the  County,  and  in  respect  of  lauds 
aituate  in  the  City  or  Town.  35  V.,  c.  27,  s.  7. 

Fees  un- 

105.  In  the  fees  and   emoluments  mentioned   in   the  seven    er  ss<  ~  » 
next  preceeding  sections  of  this  Act,  shall  not  be  included  any      '  or    .  • 
sums  recoverable  from  the  Municipality  for  the  preparation  of  etc-.not in- 
Abstract  Indexes,  or   for  work  done   under  the    twenth  eighth,  cJU(iea  in 

thirty-first  or  thirty-second  sections  of  this  Act.     35  V.,  c.  27,  s.  8.  a?°ve  Pro' 

visions. 

Public  attention   having  been  attracted  to  the  increase 
fact  that  in  many  Kegistry  Offices,  the  number  of of  fees'*°- 
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registrations,  extracts,  searches,  etc., had  increased 
to  such  an  extent  that  the  income  and  emoluments 
derived  therefrom  by  the  Registrars  became  exces- 
sive, in  proportion  to  the  nature  of  the  duties 
appertaining  to  their  offices,  it  was  deemed  neces- 
sary to  amend  the  Eegistry  Act  in  respect  to  the 
fees  of  office  to  be  retained  by  the  Eegistrar,  by 
appropriating  certain  proportions  of  the  fees 
received  by  him,  over  and  above  certain  amounts, 
to  the  use  and  benefit  of  the  County  or  City,  as 
the  case  might  be,  for  which,  or  for  a  Riding,  of 

35  Vic.  27.  which  he  is  Registrar.  The  Act  35  Vic.,  c.  27, 
was  accordingly  passed,  and  the  possessions  of 
that  statute  are  incorporated  in  sections  98-105 
supra.  By  this  change,  while  the  Registrar  is 
allowed  to  retain  a  sufficient  proportion  of  fees 
and  emoluments  for  his  private  benefit,  the  County 
or  City  is  entitled  to  share  in,  and  reap  a  propor- 
tionate benefit  from,  the  advantages  which  an  in- 
crease in  transfer  of  real  estate  usually  confers. 

Fees  to  be      The  Registrar  is  required,  annually,  on  the  15th 

over-  day  of  January,  to  pay  over  to  the  Treasurer  of 

the  County  or  City,   for  its  use  and  benefit,  the 

surplus  of  fees  to  which  it  is  entitled  under  these 

sections,  together  with  a  duplicate  of  the  return 

Liable  to  referred  to  in  section  ninety-seven  ante.     An  action 

action  having  been  brought  by  the  plaintiff  to  recover 
from  the  defendant,  who  was  Registrar  of  the 
County  of  Hastings,  the  surplus  fees  mentioned  in 
the  above  sections,  the  defendant  demurred  to  the 
declaration,  on  the  ground  that  the  above  sections 
were  ultra  vires  of  the  Local  Legislature,  as  it 
imposed  an  indirect  tax,  and  not  a  tax  for  raising 
a  revenue  for  provincial  purposes.  It  was  held, 
affirming  the  judgment  of  Armour  J.,  that  if  a  tax 
at  all,  it  was  clearly  a  direct  tax,  and  within 
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the  legislative  jurisdiction  of  the  Province.  And 
further,  that  having  received  the  money  in  ques- 
tion, under  this  Act,  the  defendant  could  not  deny 
that  he  received  it  for  the  purposee  therein 
indicated  (1). 

(1)  The  County  of  Hastings  v.  Ponton,  5  App.  R.,  543. 
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CHAPTER  XIII. 

INSPECTOR  OF  REGISTRY  OFFICES. 

§106.  Appointment  of  Inspector,  and  his  duties. 

(1).  Inspection  of  Building. 

(2).  Books,  etc. 

(3).  Office  hours. 

(4).  Seals  of  Office. 

(5).  New  Indexes. 

(6).  Plans. 

(7).  Reporting  vacancies. 

(8).  Instruction  of  Registrar  in  his  duties. 

(9).  Sufficiency  or  insufficiency  of  sureties. 
(10).  Reporting  to  Lieutenant-Goveruor. 
§107.  Pay  of  Inspector. 
§108.  Act  not  to  be  used  to  construe  other  Statutes. 

Appoint-          106.  The  Lieutenant-Governor  may,  from  time  to  time,  ap- 
ment  of      point  an  Inspector  of  Registry  Offices,  whose  duty  shall  be, 
Inspector, 

and  his          The  importance  of  an  enactment,  such  as  this 
Import-     statute,  which  so  intimately  and  seriously  affects 
ance  of      public  and  private  interests,  being  administered 
ment.n      *n  an  efficient,   uniform  and  satisfactory  manner 
cannot   be   too   highly   overrated.     The    want   of 
some  adequate  supervision   in  the  administration 
of  the  Registry  laws  was  long  felt  and  acknow- 
ledged, but  no  decisive  step  in  this  direction  was 
adopted,  until  provision  was  made  by  the  Registry 
Act  of  1865  (1),  for  the  appointment  of  an  officer, 
whose  duty  it  would  be  to  personally  superintend 
the  working  of  the  Act,  and  to  direct  and  instruct, 
if  necessary,  Registrars  in  the  proper  discharge  of 
their  duties. 

Satisfac-  The  efficient  and  satisfactory  working  of  the 
ofYystem  Registry  Act  since  the  introduction  of  this  system 
of  inspec-  Of  supervision  is  the  best  testimony  of  its  practical 

(1)  Sec.  82. 
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utility.  Previous  to  its  adoption  frequently  the 
only  method  of  obtaining  the  solution  of  a  differ- 
ence between  the  Registrar  and  the  public,  as  to 
a  point  of  practice  or  detail,  was  through  the 
medium  of  the  Law  Courts. 

Although  the  duties  of  the  Inspector  are  enum-  Other 
erated  below,  there  are  other  obligations  imposed  inspector, 
upon  him,  which  are  referred  to  in  verious  parts 
of  the  Act. 

(1)  To  make  a  personal  inspection  of  the  building  in  which  Inspection 
each  office  is  kept,  and  of  the  books,  deeds,  memorials  and  other  of  buiid- 
instruments  in  each  Registry  Office  ;  ing. 

By  section  five  ante,  the  building  in  which  a 
Registry  Office  is  to  be  kept,  is  required  to  be 
erected  upon  plans  approved  of  by  the  Lieutenant- 
Governor  in  Council.  The  object  of  requiring  the 
Inspector  to  personally  inspect  the  building  is  not 
only  to  ascertain  that  it  is  in  accordance  with  the 
approved  plan,  but  also  that  it  is  kept  in  a  fit  and 
proper  state.  A  personal  inspection  of  the  books 
and  registered  instruments  will  enable  the  Inspec- 
tor to  see  that  they  conform  to  the  requirements 
of  the  Act,  and  are  properly  framed  and  taken 
care  of. 

(2)  To  see  that  the  proper  books  are  provided,  that  they  are  Books  etc. 
in  good  order  and  condition,  that  the  proper  entries  and  regis- 
trations are  made  therein  in  a  proper  manner  and  in  a  due  and 

proper  form  and  order,  that  the  Indexes  are  properly  kept,  and 
that  all  the  memorials  and  other  instruments  are  duely  endorsed 
and  certified  and  preserved. 

The  "  proper  books,"  here  alluded  to,  refer  not 
only  to  those  mentioned  in  this  Act,  but  also  to  all 
other  books  which  the  Registrar  is  required  to 
supply  himself  with,  under  various  other  statutes 
(1). 

(3)  To  ascertain  that  the  office  is  kept  duly  open  at  and  for  Qftj 
the  proper  times,  and  that  it  is  at  all  times  duly  attended  to  by  j10 
the  Registrar  or  his  deputy  ; 

(1)  See  Appendix  B.  ;  also  page  66  ante. 
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The  hours  of  attendance  by  the  Registrar,  or  bis 

- 

ing  office  Deputy,  at  tbe  Registry  Office  are  regulated  by  sec- 
tion twenty-two  ante,  and  tbis  sub-section  requires 
tbe  Inspector  to  see  tbat  tbese  hours  are  faithfully 
adhered  to.  The  Registrar  or  his  Deputy  has  no 
right  to  close  the  office,  or  to  leave  it  unattended 
to,  during  any  portion  of  the  regular  office  hours  ; 
on  the  contrary,  they  are  expressly  required  to  at- 
tend there  during  such  hours.  A  breach  of  this 
duty  will  render  him  liable  to  an  action  on  tbe 
part  of  any  person  who  may  sustain  loss  or  damage 
thereby. 

Seals  of  (4  )  f0  8ettle  on  son:e  uniform  device  for  the  official  seals, 

ofnce.          an(j  to  gee  tna^.  ^ne  Registrars  supply  themselves  therewith  ; 

Regis-  By  section  twenty-four  ante,   each   Registrar  is 

must  pro-  obliged  to  have  a  seal  of  office  of  a  device  approved 

lelve^m'  of  b>'  tbe  Inspector.     The  duty  of  settling  on  some 

with  seals,  uniform  device  for  such  seals  is  here  required  of 

the  Inspector,  who  must,  in  addition,  see  that  each 

Registrar  supplies  himself  therewith.     As  no  pro- 

vision is  made  to  meet  the  cost  of  providing  the 

Registrars  with  official  seals,  each  Registrar  must 

supply  himself  at  his  own  expense. 

New  In-  (5.)  To  inspect  all  new  Abstract  and  Alphabetical  Indexes  and 

dexes.         to  settle  and  certify  the  sums,  if  any,  chargeable  therefor  ; 

Whenever  a  Registrar  requires  a  new  Registry 
Book,  or  any  other  Book  for  the  use  of  his  office, 
the  City  or  County  Treasurer,  as  the  case  may  be, 
is  required  by  section  twenty-five  ante,  to  furnish 
the  same  to  the  Registrar  on  the  latter  applying 
in  writing  to  him  therefor.  The  sums  chargeable 
for  such  indexes,  etc.,  are  to  be  settled  and  certified  * 
to  by  the  Inspector.  That  portion  of  the  sub- 
section which  requires  the  Inspector  to  inspect  the 
new  Abstract  and  Alphabetical  Indexes  appears  to 
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be  an  unnecessary  repetition,  as  that  duty  is 
clearly  included  in  those  imposed  by  sub-section 
one  ante. 

(6.)  To  ascertain  whether  the  proper  plans  required  by  this  Plans. 
Act  have  been  filed  in  the  several  Registry  Offices,  and  where 
necessary,  to  enforce  the  provisions  of  the  law  in  that  respect, 
and  he  may  instruct  the  County  Crown  Attorney  to  take  the 
necessary  proceedings  for  that  purpose  ; 

Under  sections  eighty-two  and  eighty-five  ante,  Enforcing 
refusal  by  a  person  required  thereby  to  register 


the  plans  or  maps  referred  to   therein,  subjects  merits  of 

,,        *  ,  ,    „  ,  ,  J      ,    Secs.82-85 

him  to  a  penalty  of  twenty  dollars  for  each  cal-  ante. 
endar  month,  during  which  such  plans  or  maps 
remain  unregistered,  recoverabe  in  the  manner 
therein  set  forth.  Sections  eighty-three  and  eighty- 
four  ante  also  provides  for  the  registration  of  maps 
and  plans,  and  amendments  and  alterations  thereof. 
As  the  infliction  of  a  penalty  will  not  tend  to  lessen 
the  inconvenience  and  loss  which  other  parties 
interested  might  suffer,  through  such  refusal  to 
register  the  plans  or  maps,  nor  to  fulfil  the  policy 
of  the  Act  in  respect  to  filing  maps  or  plans,  the 
Inspector  is  here  required  to  see  that  such  plans 
or  maps  are  duly  registered,  and,  in  case  of  non- 
compliance  by  the  party,  whose  duty  it  is  to  reg- 
ister them,  he  can  compel  such  registration 
through  legal  proceedings.  The  Inspector  must 
.also  ascertain  that  the  maps  and  plans  required 
to  be  furnished  by  the  Commissioner  of  Crown 
Lands  under  section  ninety-one  ante,  are  duly 
supplied. 

(7.)  To  report  upon  any  vacancies  by  death  or  otherwise,  in  Reporting 
the  office  of  Registrar  and  Deputy  Registrar  ;  vacancies. 

Upon  the  death,  resignation,  removal  or  for-  See  sec- 
feiture  of  office  of  the  Eegistrar,  the  Deputy  Keg-  antt"* 
istrar,   or  senior  Deputy  Eegistrar  is  required  by 
section  seventeen  ante  to  perform  the  duties  of  the 
26 
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office,  until  a  new  appointment  is  made  under 
section  seven  ante.  When  a  vacancy  occurs  in  the 
offices  of  Eegistrar  or  Deputy  Registrar,  the  In- 
spector should  be  immediately  notified,  in  order 
that  he  may  report  that  fact  to  the  Lieutenant- 
Governor. 

Instruc-  (8.)  To  inform  the  Eegistrar  how  and  in  what  manner  he 

tion  of  shall  do  any  particular  act  or  amend  or  correct  whatever  he  may 
Registrar  find  amiss  ;  and  in  case  he  finds  the  work  improperly  performed 
in  his  by  any  Registrar  he  shall  have  power  to  order  a  new  Book  or 
duties.  Books  to  be  prepared  and  completed  by  the  Registrar  at  his  own 
expense  ; 

Utility  of  One  of  the  chief  objects  of  the  inspection  of  Regis- 
try  Offices  is  contained  in  this  sub-section.  The  re- 
marks at  the  opening  of  this  chapter  are  particu- 
larly applicable  to  the  duty  hereby  imposed  on  the 
Inspector.  The  short  time  that  the  Inspector  has 
at  his  disposal,  when  officially  visiting  the  various 
offices,  necessarily  prevents  a  full  and  complete 
conference  between  him  and  the  Registrar  upon 
the  many  details  that  arise  in  carrying  this  Act 
into  execution.  By  this  sub-section  the  informa- 
tion necessary  for  the  instruction  of  the  Registrar 
can  be  obtained  by  correspondence  with  the  In- 
spector, whose  duty  it  is  to  accord  the  necessary 
information  and  advice  in  reply.  The  latter  clause 
of  the  bub-section  will,  no  doubt,  ensure  proper 
care  and  attention  in  the  use  of  the  Registry 
Books. 


(9.)  To  ascertai"  the  sufficiency  or  insufficiency  of  the  sure- 
ciency  or    *'eB  *or  *^e  Registrar,  and  whether  they  are  living  or  dead  ;  and 

dencyof  By  section  ten  ante,  the  Inspector  with  the 
sureties,  approval  of  the  Lieutenant-Governor,  may  at  any 
tion  To"  time  require  the  Registrar  to  execute  new  recog- 
ante.  nizances,  or  to  furnish  other  sureties  as  might  be 
necessary. 

Reporting        (l^O  ^°  rePort  upon  all  such  matters,  as  expeditlously  as 
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$  §  107,  108.  J 

may  be,  to  the  Lieutenant-Governor  for  his  information  and  to  Lieut.- 
decision.     31  V.,  c.  20,  s.  84.  Governor. 

Pay  of  In- 

107.  A  sum  not  exceeding  two  thousand  dollars  per  annum,  spector. 
which  shall  include  all  travelling  and  other  expenses,  shall  be  p          f 
allowed  to  the  Inspector  of  Eegistry  Offices.     31  V.,  c.  20,  s.  71.  allowance 

Since  the  passing  of  this  Act  the  salary  of  the 
Inspector  has  been  reduced  to  the  sum  of  one 
thousand  five  hundred  dollars. 

108.  No  part  of  this  Act  shall  be  read  or  relied  upon  to  aid  Act  not  to 
or  affect  the  construction  of  any  statute  heretofore  in  force.     31  be  used  to 
V.,  c.  20,  s.  85.  construe 

other 
Statutes. 


SCHEDULES. 


SCHEDULE    "A." 
(Section  9.) 

FORM   OF    COVENANT    OF    REGISTRAR. 

Know  all  Men  by  these  presents,  that  we,  A.  B.,  Registrar  of 
Esq.,  and  C.  D.  of  Esq.,  and 

E.  F.,  Esq.,  do  hereby  jointly  and  severally 

for  our  and  each  of  our  heirs,  executors  and  administrators,  cov- 
enant and  promise,  that  the  said  A.  B.,  as  Registrar  of 

shall  well,  truly  and  faithfully  perform  the  duties 
and  obligations  of  his  office  as  such  Registrar,  and  that  neither 
he  nor  his  Deputy  shall  negligently  or  wilfully  misconduct  him- 
self in  his  said  office  to  the  damage  of  any  person  or  persons 
whomsoever  ;  nevertueless,  it  is  hereby  declared  that  no  greater 
sum  shall  be  recovered  under  this  covenant  against  the  several 
parties  hereto  than  the  following,  that  is  to  say :  against  the 
said  A.  B.  in  the  whole,  $  [the  amovnt  fixed  by  Order  in 

Council] ;  against  the  said  C.  D.  and  E.  F.,  $  respectively 

[the  a'niount  fixed  by  Order  in  Council  for  each]. 

In  witness  thereof  we  have  hereunto  set  our  hands  and  seals 
this  day  of  A.  D.  18     . 

Signed,  sealed  and  delivered  in  presence  of 


31  V.,  c.  20,  Form  A. 

SCHEDULE  "B." 

(Section  9.) 

FORM    OF    AFFIDAVIT    OF    JUSTIFICATION. 

County  of  )      I.,  A.  B.,  of 

I     one  of   the   sureties  in    the    annexed   covenan  t 
To  wit  :     )      named,  make  oath  and  say  as  follows  : 
I  am  seised  and  possessed  to  my  own  use  of  real  (or  real  and 
personal)  estate  in  Ontario  of  the  actual  value  of  $  over 

and  above  all  charges  upon,  or  incumbrances  affecting  the  same. 
2.  (Where  the  party  has  real  estate.)     The  said  real  estate  oon« 
sists  of  (describing  the  property). 
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3.  I  am  worth  (the  amount  for  which  the  party  has  become  liable 
by  the  covenant]  dollars  over  and  above  my  just  debts, 

4.  My  post  office  address  is  as  follows  :  (Insert  name  of  the  post 
office.) 

Sworn  before  me  at  ,  in  the  County  of  , 

this  day  of  ,  A.D.  18 

31  V.,  c.  20,  Form  B. 


SCHEDULE  "C." 
(Section  16.) 

FORM  OF  EEGISTRAE'S  OATH  OF  OFFICE. 
ONTARIO. 

County  of  }      I  (name  and  describe  deponent)  having  been  ap- 
pointed by  the  Lieutenant-Governor  to  the  office 
To  wit :     j      of  Eegistrar,  in  and  for  the  [name  of  Registration 
Division,  d>-c.,]  do  swear  that  I  will,  well  truly  and  faithfully  per- 
form and  execute  all  duties  required  of  me,  under  the  laws  of  this 
Province,  pertaining  to  the  said  office,  so  long  as  I  continue 
therein,  and  that   I  have  not  given,  directly  or  indirectly,  nor 
authorized  any  person  to  give,  any  n^oney  gratuity  or  reward 
whatsoever  for  procuring  the  said  office  for  me. 

Sworn  before  us  at  ,  the  day  of 

A.D.  18       . 

n'  j)''  j'  p''    |   In  and  for  the  said  County. 

31  V.,  c.  20,  Form  C. 


SCHEDULE  "D." 

(Section  27.) 

FORM    OF    CERTIFICATE    RESPECTING    REGISTRY    BOOKS. 

This  Begister  contains  pages  exclusive  of  index,  and 

is  to  be  used  in  and  for  the  City  (or  Town,  Incorporated  Village 
or  Township)  of  ,  in  the  County  of  , 

for  the  enregistration  of  deeds,  duplicates,  and  other  instruments 
under  the  provisions  of  "  The  Eegistry  Act,''  and  is  provided  in 
pursuance  of  the  requirements  of  the  said  Act. 

Dated  this  day  of  ,  A.D.  18        ; 

A.  B.,  Judge  of  the  County  Court  of  ory 

A.  B.,  Warden  of  tiie  J  » 1 1 ; ;  >'. 

31  V.,  c.  20,  Form  Dr 
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SCHEDULE  "E," 
(Section  38.) 

FORM    OF    AFFIDAVIT    OF   EXECUTION. 

County  of                        |     I,  ,  of 

To  wit.                 j  the  of                      ,  in  the 

County  of  ,  make  oath 
and  say : 

1.  That  I  was  personally  present  and  did  see  the  annexed  (or 
•within)  (and  duplicate,  if  any,  according  to  the  fact) 
duly  signed,  sealed  and  executed  by  and 

the  parties  thereto. 

2.  That  the  said  (and  duplicate,  if  any,  according 
to  the  fact)  were  executed  at  the  of 

3.  That  I  know  the  said  parties  (or  one  or  more  of  them  accord- 
ing to  the  fact). 

4.  That  I  ain  a  subscribing  witness  to  the  said 
(and  duplicate,  according-to  the  fact). 

31  V.,  c.  20,  Form  E. 


SCHEDULE  "F.'' 
(Sect ion  47.) 

CERTIFICATE  OF  COUNTY  JUDGE    IN  LIEU  OF  AFFIDAVIT  OF  EXECUTION. 
ONTARIO. 

County  of  )      I, 

Judge  of  the  County  Court  of  the  County  of 
To  wit :     j  ,  certify  that,  from  the  proof  adduced 

by  (name  the  person  proilm  hnj  the  proof,  and  state  the  evidence 
given,)  I  am  satisfied  of  the  due  execution  of  the  within  instru- 
ment (or  of  the  instrument  whereof  the  within  is  a  copy, 
memorial  or  duplicate,  as  the  case;  may  be).  As  witness  my  hand 
at  the  clay  of  A.D.  18  . 

A.B., 
Judge  of  the  County  Court  of 

31  V.,  c.  20,  Form  F. 
39V.,  c.  25,  s.  5. 


SCHEDULE    "  G." 
(Section  5(5  and  59.) 

FORM    OF    CERTIFICATE    OF   REGISTRATION. 

I  certify  that  the  within  is  duly  entered  and  regis- 

tered in  the  Registry  Office  for  the  of  the  County 

of  in  Book          for  the          of  at  o'clock          of 

the  day  of  A.D.  18     .  Number. 

,  Registrar, 
or  Deputy  Registrar. 

31  V.,  c.  20  Form  G' 
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SCHEDULE  "H." 
(Section  60.) 

FORM    OF    MINUTE    OF    REGISTRATION. 

Entered  and  Registered  this  day  of 

A.D.  at  o'clock. 

31  V.,  c.  20,  Form  H. 


SCHEDULE    "J." 
(Sections  67  and  69.) 

FORM    OF    DISCHARGE   OF    MORTGAGE. 

To  the  Registrar  of  the  County  of 

I  ,  of  ,  do  certify  that  has 

satisfied  all  money  duo  on,  or  to  grow  due  on  (or  has  satisfied 
the  sum  of  $        mentioned  in),  a  certain  mortgage  made  by 
of  ,  to  which  mortgage 

bears  date  the  day  of  A.D.  18       ,  and 

was  registered  in  the  Registry  Office  for  the  County  of 
on  the  day  of  ,  A.D.  18       ,  at 

minutes  past  o'clock,  noon,  in  Liber 

for  as  No.  (here  mention 

the  day  and  date  of  Registration  of  each  assignment  thereof,  and 
the  names  of  the  parties, — or  mention  that  such  mortgage  has  not 
been  assigned,  as  the  fact  may  be)  and  that  I  am  the  person  eu- 
titled  by  law  to  receive  the  money,  and  that  such  mortgage,  (or 
such  sum  of  money  as  aforesaid^  o-  such  part  of  the  lands  as  is 
herein  particularly  described,  that  is  to  say :  )  is 

therefore  discharged. 

Witness  my  hand  this  day  of  A.D.  18  •     . 

One  witness.       }  A.  B. 

j  31  V.,  c.  20,  Form  J. 

36  V.,  c.  17,  s.  8. 


SCHEDULE    "K." 

(Section  71.) 

FORM  OF  CERTIFICATE  OF  DISCHARGE  OF  MORTGAGE  BY.   SHERIFF,   ETC. 

To  the  Registrar  of  the  County  (Riding  or  City,   as  the  case 

may  be)  of 

I,  A.  B.,  of  Sheriff  of  the  County  of 

or  Bailiff  of  the  (number)  Division  Court  of  the  County  (or^City, 
•as  the  case  may  be)  of  do  certify  that  by  virtue  of  a 

writ  of  execution  wherein  C.  D.  is  plaintiff  and  E.  F.  defendant, 
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issued  out  of  Her  Majesty's  Court  of  Queen's  Bench  (or  as  the 
case  may  be)  and  to  me  directed,  I  seized  a  certain  mortgage 
made  by  one  J.  H.  of  (as  described  in  said  mortgage)  bearing 
date  tbe  day  of  A.D.  18  ,  and  regis- 

tered at  of  the  clock  in  the         noon,  Liber  , 

for  No.  (as  the  case  may  be)  of  the 

day  of  in  the  same  year  (as  the  case  may  be) 

to  E.  F.  of  (as  described  in  the  mortgage)  the  defend- 

ant in  the  said  writ  of  execution  named,  and  such  mortgage  has 
not  been  assigned  (or  has  been  assigned  to  the  defendant  and 
such  assignment  has  been  registered  as  follows  :  Here  set  out 
date  and  registration  of  assignment)  and  I  do  further  certify  that 
I  have  levied  from  the  said  mortgagor,  his  executors,  adminis- 
trators or  assigns  (a*  the  case  may  be)  the  full  amount  of  said 
mortgage,  (or  $  parcel  of  said  mortgage)  and  that  such 
mortgage  is  therefore  discharged  (or  that  such  mortgage  is,  as 
to  8  parcel  of  the  moneys  thereby  payable,  discharged). 

As  witness  my  hand  and  seal  of  office  (or  the  seal  of  the  said 
Court)  this  day  of  A.D.  18     . 

Witness     1  Signed, 

L.M.       }  A.B. 

38  V.,  c.  17,  s.  2. 


SCHEDULE    "L.1' 

(Section  82.) 
FORM  OF  SURVEYOR'S  CERTIFICATE  OF  PLAN. 

Thi§  plan  is  correct,  and  is  prepared  under  the  provisions  of 
the  "  Registry  Act." 

Signature  of  Surveyor. 

31  V.,  c.  20,  Form  K. 
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APPENDIX  A. 

(1)    CEBTIFICATE  OF  PAYMENT  OF  TAXES. 

(Sec.  2,  ss.  1 ,  ante.) 

No.  Office  of  Treasurer  of  the  of 

$  day  of  188 

I  hereby  certify  that  I  have  this  day  received  from 
the  sum  of  dollars,   being  taxes  due,  according  to 

the  books  of  this  office,  on  the  following  lands,  up  to  the 
day  of  188        viz.  : 


(Insert  description  of  lands.) 


cts. 


Entered 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  corporate  seal  of  the  of 

A.  B., 

Treasurer  of  . 

[L.S.] 


(2) 


GUARANTEE  BOND. 
(Sec.  12  ante.) 


Know  all  men  by  these  presents,  that  we 

of  the  in  the  County  of  Esquire, 

Registrar  of  the  Count        of  in  the 

Province  of  Ontario,  Dominion  of  Canada,  hereinafter  styled 
"  the  said  Principal,"  and  the  Company,  do  hereby 

jointly  and  severally — I,  "the  said  Principal,"  for  myself,  my 
heirs,   executors,  and  administrators,  and  the  said 
Company,  for  themselves  and  their  successors, — covenant  and 
promise  that   "  the  said  Principal,"    as  Registrar   of  the   said 
Count        of  shall  well,  truly,  and 

faithfully  perform  the  duties  and  obligations  of  his  office  as  such 
•Registrar  ;  and  that  neither  he  nor  his  Deputy  shall  negligently 
or  willfully  misconduct  himself  in  his  said  office,  to  the  damage 
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of  any  person  or  persons  whomsoever.  Nevertheless  it  is  hereby 
declared,  that  no  greater  sum  shall  be  recovered  under  this 
Covenant  against  the  several  parties  hereto  than  the  following  : 
that  is  to  say  against  "  the  said  Principal,"  in  the  whole  the  sum 
of  and  against  the  said  Company  iu 

the  whole  the  sum  of  dollars  respectively. 

Provided  always,  that  if  the  Company  shall  at  any 

time  give  three  calendar  months'  notice  in  writing  to  the  said 
Kegistrar,  and  to  the  Secretary  of  the  said  Province  for  the  time 
being,  of  their  intention  to  put  an  end  to  the  Guarantee  hereby 
entered  into,  then  this  Covenant,  and  all  accruing  liability  on 
their  part,  and  of  their  funds  and  property,  shall  from  and  after 
the  last  day  of  such  three  calendar  months  aforesaid,  cease  and 
terminate  in  so  far  as  concerns  any  acts  or  deeds  of  "  the  said 
Principal  "  subsequent  to  such  determination,  remaining  liable, 
however,  hereon,  for  all  or  any  deeds,  acts,  or  defaults  done  or 
committed  by  "  the  said  Principal  "  in  his  said  office  or  employ- 
ment of  Registrar  of  the  Count  of  afore- 
said, from  the  date  of  this  Covenant  up  to  such  determination. 

In  witness  whereof,  "  the  said  Principal "  hath  hereunto 
affixed  his  hand  and  seal,  and  the  said  Company 

have  hereunto  caused  to  be  affixed  their  Corporate  Seal 
under  the  hand  of  their  President,  and  Manager,  this 
day  of  in  the  year  of  our  Lord,  one  thousand 

eight  hundred  and 

Signed,  sealed  and  delivered 
by  the  said 

[L.S.] 

("the  said  Principal  ") 
in  the  presence  of 
Signed,  sealed,  and  delivered 'i 

on  behalf  of  the  President. 

Company  by  their  Presi-  F 
dent  and  Manager.  Manager. 


Count      of  VI,  the  principal  in  the  within  instru- 

l  ment  named,  make  oath,  and  say  as  follows  : 
To  wit :     j 

1.  I  am  seized  and  possessed  to  my  own  use  of  real  estate  in 
the  Province  of  Ontario,  of  the  actual  value  of 

dollars,   over   and   above   all   charges   upon  and  incumbrances 
affecting  the  same. 

2.  The  said  real  estate  consists  of  the  lands,  tenements  and" 
premises  following,  with  the  appurtenances,  that  is  to  say  :  * 

3.  That  1  am  worth  the  sum  of  dollars,  over  and 
above  my  just  debts,  and  any  sums  for  which  I  am  liable   as 
surety  or  otherwises  except  upon  the  said  Covenant. 

4.  My  Post  Office  address  is  as  follows : 
Sworn  before  me,  at  ,  in  the] 

Count      of 
this  day  of  18 

Justice  of  Peace  in  and  for  the  Count      of 

•NOTE. — If  the  Deponent  is  not  possessed  of  real  estate  having  a 
value  beyond  the  incumbrances  thereon,  the  first  two 
clauses  should  be  struck  out. 
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Count       of  1  I,  of  in  the 

[  County  of  make  oath,  and 

Province  of  Ontario.  )  say  as  follows  : 

1.  I  arn  the  person  whose  name  is  subscribed  to  the  annexed 
instrument  as  the  attesting  witness       to  the 
execution  thereof,  and  that  the  signature  set  and 
subscribed  thereto  as  such  attesting  witness,   is   of  my  proper 
handwriting,  and  that  my  name  and  addition  are  correctly  above 
set  forth. 

2.  I  was  present,  and  did  see  the  said  instrument  duly  signed 
and  executed  by  one  of  the  parties  thereto. 

3.  I  am  well  acquainted  with  the  said 
Sworn  before  me,  at  ,  in  the] 

Count     of 
this  day  of  18 

Justice  of  Peace  in  and  for  Count       of 


(3)         NOTICES  OF  WITHDEAWAL  BY  SURETf. 
(Sec.  14,  ante.) 

(a)    NOTICE    TO    THE    REGISTRAR. 

As  I  am  desirous  of  withdrawing  from  my  position  as  your 
surety  (or  as  one  of  your  sureties)  for  the  due  performance  by 
you  of  the  duties  of  your  office  as  Registrar  of  the  (name  of  Regis- 
tration Division)  I  hereby,  in  pursuance  of  the  provisions  of 
"  The  Registry  Act,1'  beg  to  notify  you  that  I  am  no  longer  dis- 
posed to  continue  my  responsibility  as  such  surety. 
Dated  th«  day  of  188 

Yours,  &c., 

(Signature  of  surety.) 
To  A.  B.,  Esquire, 

Registrar  of  the  (name  of  Registration  Division.) 


(b)    NOTICE   TO   THE    PROVINCIAL    SECEETABY. 

As  I  am  desirous  of  withdrawing  from  my  position  as  surety 
(or  as  one  of  the  sureties)  for  A.  B. ,  Esquire,  Registrar  of  the 
(name  of  Registration  Division)  for  thy  due  performance  by  the 
said  A.  B.  of  the  duties  of  his  office  as  such  Registrar,  I  hereby, 
in  pursuance  of  the  provisions  of  "  The  Registry  Act,"  respect- 
fully notify  you  that  I  am  no  longer  disposed  to  continue  my 
responsibility  as  such  surety. 
Dated  the  day  of  188 

Yours,  &c  , 

(Signature  of  surety.) 
To  the  Honorable 

Secretary  for  the  Province  of  Ontario, 
Toronto. 
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(4)     j  APPOINTMENT  OF  DEPUTY  BEGISTRAB. 
(Sec.  17  ante.) 

To  all  to  whom  these  presents  shall  come  : 

Know  ye  that  I,  A.  B.,  of  the  of  in  the 

County  of  ,  Esquire,  Begistrar  of  the  (name  of  Registra- 

tion Division),  under  and  by  virtue  of  the  power  and  authority 
conferred  upon  me  by  "  The  Begistry  Act ''   have  nominated  and 
appointed,  and  do  hereby  nominate  and  appoint  C.  D.,  of  the 
of  in  the  County  of  (addition)  to  be  rny 

Deputy  in  my  office  as  Begistrar  aforesaid,  to  do,  perform  and 
execute  all  the  duties  required  of  him,  the  said  C.  D.,  under  the 
laws  of  this  Province,  which  pertain  to  the  office  of  a  Deputy 
Begistrar. 

Given  under  my  hand  and  seal  of  office  at  tho  of 

in  the  County  of  the  day  of 

A.  D.  188     . 

A.  B.,  [L.S.  ] 

Begistrar  for  the 
(Name  of  Begistration  Division). 


(5)      DEPUTY  BEGISTBAB'S  OATH  OF  OFFICE. 
(Sec.  18  ante.) 

Ontario:  \      I,  C.  D.,  of  the  •  of  in  the 

County  of  [  County  of  (addition)  having  been 

To  wit:  j  appointed  by  A.  B,,  Esquire,  Registrar  of 

the  (name  of  Registration  Division)  to  the  office  of  Deputy  Beg- 
istrar for  the  said  (name  of  Registration  Division)  do  swear  that 
I  will  well,  truly  and  faithfully  perform  and  execute  all  duties 
required  of  me  under  the  laws  of  this  Province,  pertaining  to  the 
said  office,  so  long  as  I  continue  therein  ;  and  that  I  have  not 
given,  directly  or  indirectly,  nor  authorized  any  person  to  give, 
any  money,  gratuity  or  reward  whatsoever  for  procuring  my 
appointment  to  said  office. 

C.  D. 

Sworn  before  us  at  the  of  in  the  County 

of  this  day  of  A.  D.  188     . 


"P    "R      T    "P      ) 

^'  TT    T  T)''  r  In  an(l  f°r  tne  said  County. 
vr.  ±1.,  J.  r .,  ) 


(6)  BEQUEST  TO  BEGISTBAB  TO  MAKE  SEABCHES. 
(Sec.  23  ante.) 

To  the  Begistrar  (or  Deputy  Begistrar)  of  (name  of  Registration 
Division.) 

Sir, 

1  hereby  request  you  to  make  searches  for  all  instruments  (or 
for  the  instruments  hereinafter  mentioned  that  is  to  say,  &c.) 
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which  are  registered  in  your  office,  referring  to,  mentioning  or 
affecting  the  following  lands  (describing  same.)  (If  a  personal 
inspection  thereof  is  desired,  add)  and  to  exhibit  to  me  such 
original  registered  instrument,  and  the  Books  of  the  office  relat- 
ing thereto  for  my  personal  inspection. 
Dated  the  day  of  A.D.  188 

Yours,  &c., 

(Signature  of  applicant.) 


(7)  BEQUEST  TO  BEGISTRAB  TO  FUBNISH  ABSTBACT. 
(Sec.  23  ante.) 

To  the  Begistrar  (or  Deputy  Begistrar)  of  (name  of  Registration 

Division.) 
Sir, 

I  hereby  request  you  to  furnish  me  with  an  Abstract  of  and 
concerning  all  instruments  registered  in  your  (jffice,  (if  Abstract 
is  desired  for  a  limited  period,  add,  subsequent  to  the  date  of 
registration  of  instrument  number  )  referring  to,  mention- 

ing or  affecting  the  following  lands  (describing  same)  up  to  and 
including  the  date  hereof,  and  I  require  that  such  Abstract  shall 
contain  amongst  other  matters  and  things  the  particulars  follow- 
ing, that  is  to  say  (set  out  particulars  required.) 

Dated  the  day  of  A.D.  188 

Yours,  Ac., 

(Signature  of  applicant.) 


(8)     REQUEST  TO   BEGISTEAB  FOB   CEBTIFIED   COPY, 
(Sees.  23  and  24  ante.) 

To  the  Begistrar  (or  Deputy  Registrar)  of  (name  of  Registration 

Division : 
Sir, 

I  hereby  request  you  to  furnish  me  with  a  certified  copy  (or 
exemplification)  under  your  hand  and  seal  of  office  of  an  Inden- 
tiire  of  (giving  description  of  instrument  of  which  copy,  &c.,  is 
desired)  made  between  A.  B.  and  C.  D.,  dated  the  day 

of  and  duly  entered  and  registered  in  your  office 

(give  date  of  registration  and  registration  number,  if  known  to 
applicant) . 

Dated  the  day  of  A.  D.,  188    . 

Yours,  &c., 

(Signature  of  Applicant.) 
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(9)  CERTIFICATE  ACCOMPANYING  ABSTRACT  OF  TITLE. 
(Sec.  23  ante.) 

Registry  Office  for  the  (name  of  Registration  Division.) 

day  of  A.  D.  188     . 

I  hereby  certify  that  the  foregoing  (or  annexed,  or  within) 
Abstract  is  a  true  and  correct  abstract  of  all  instruments  entered 
and  registered  in  the  Registry  Books  of  this  Office  (if  abstract  for 
limited  period  add,  subsequent  to  the  date  of  Registration  of 
Instrument  number  )  up  to  and  including  the  date  hereof 

which  refer  to  or  affect  (describing  the  lands,  concerning  the  title 
to  which  the  abstract  is  furnished). 

Signature  of  Registrar, 

(or  Deputy  Registrar). 

(10)  CERTIFICATE  ACCOMPANYING  CERTIFIED  COPY. 
(Sees.  23  and  24  ante.) 

Registry  Office  for  the  (name  of  Registration  Division), 

day  of  A.  D.  188     . 

I  hereby  certify  that  the  foregoing  (or  annexed,  or  within) 
paper  writing  is  a  true  and  correct  copy  of  an  Indenture  of 
(describing  instrument)  purporting  to  have  been  made  between 
A.  B.  and  C.  D.,  dated  as  therein  mentioned  and  duly  entered 
and  registered  in  this  office  in  Liber  for  the  of 

at  o'clock  of  the  day  of  A.  D.  18        as 

number 
As  witness  my  hand  and  seal  of  office. 

Signature  of  Registrar, 
{  L.S.  ]  (or  Deputy  Registrar.) 


(11)  NOTICE  OF  INTENTION  TO  PROVE  A  REGISTERED 

INSTRUMENT  BY  PRODUCTION  OF  A 

CERTIFIED  COPY. 

(See  Sec.  24  ante.) 

In  the  Court  of 

A.  B.,  \      Take  notice  that  the  Plaintiff  (or  Defend- 

Plaintiff,       ant)  intends  at  the  trial  (or  other  proceed- 
vs.  \ing)   °f  this  cause  to  give  in  evidence,  as 

C.  D.,  proof  of  the  conveyance  by  way  of  Bargain 

Defendant.]  and  Sale  (describing  such  instrument)  of 
the  lands  mentioned  in  the  Writ  (or  in  question)  in  this  cause 
from  E.  F.,  of  &c.,  to  G.  H.,  of  &c.,  dated  the  day  of 

A.D.,  18  ,  and  also  of  certain  Articles  of  Agree- 
ment between  G.  H.,  of  &c.,  and  J.  K.,  of  &c. ,  relating  to  said 
lands,  dated  the  day  of  A.D.  18 

copies  of  the  said  several  original  instruments  certified  by  the 
Registrar  of  the  County  of  under  his  hand  and  seal 

of  office. 

Dated  the  day  of  A.D.  188 

Yours,  &c., 

M.  N., 

To  0.  P.,  Esq.,  Plff's  Atty.  (or  Solicitor.) 

Deft's  Atty.  (or  Solicitor.) 
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(12)    NOTICE    DISPUTING    THE     VALIDITY    OF     THE 
ORIGINAL  REGISTERED   INSTRUMENT. 

(See  Sec,  24  ante.) 
In  the  Court  of 


A.  B., 


C.  D., 


Plaintiff, 


vs. 


Defendant. , 


Take  notice  that  the  defendant  (or  Plain- 
tiff) disputes  the  validity  of  the  alleged 
conveyance  by  way  of  Bargain  and  Sale 
(describing  such  instrument)  of  the  lands 
mentioned  in  the  Writ  (or  in  question)  in 


this  cause  from  E.  F.  to  G.  H.,  dated  the  day  of 

A.D.  18        ,  and  also  of  certain  Articles  of  Agreement  between 

G.  H.  and  J.  K.  relating  to  said  lands,  dated  the  day  of 

A.D.  18 
Dated  the  day  of  A.D.  188 

Yours,  &c., 
ToM.  N.,Esq.,  0.  P., 

Plff's  Atty.  (or  Solicitor.)  Deft's  Atty.  (or  Solicitor. 


{13)     AFFIDAVIT  FOR  ORDER  FOR  ISSUE  OF  SUBPCENA 
TO  REGISTRAR. 
(See  Sec.  24  ante.) 
In  the  Court  of 
A.  B., 


Plaintiff, 


vs. 


C.  D., 


L,  M.  N.,  of  the  of  in  the 

-  County  of  Barrrister  at  law  make 

make  oath  and  say : 


Defendant,, 

(1.)  That  I  am  the  plaintiff's  (or  defendant's)  Attorney  in  this 
cause. 

(2.)  That  this  action  is  one  of  ejectment  brought  by  the  above 
named  plaintiff  to  recover  from  the  above  named  defendant  the 
possession  of  a  certain  parcel  of  land  situate  in  the  Township  of 

in  the  County  of  being  composed  of  the 

Lot  number  in  the  Concession  of  said  Township. 

(3.)  That  the  defendant  has  appeared  to  the  Writ  and  Notice 
of  Trial  has  been  given  in  this  cause  for  the  approaching  Assizes 
in  and  for  the  County  of  to  be  held  at  the  of 

in  the  said  County  on  the  day  of  next. 

(4.)  That  it  is  material  and  necessary  for  the  plaintiff  (or 
.defendant)  upon  the  Trial  of  this  cause  to  be  able  to  produce  in 
evidence  in  support  of  his  title  to  the  lands  mentioned  in  the 
said  Writ,  the  following  instruments  and  documents  (describing 
them  as  in  manner  following,  a  conveyance  by  way  of  Bargain 
and  Sale  from  E.  F.  of  &c.,  to  G.  H.,  of  &c.,  dated  the 

day  of  A.  D.  18         and  certain  Articles  of  Agree- 

ment between  the  said  G.  H.  and  J.  K.,  of        &c.,  dated  the 
day  of          A.D.  18     )  which  instruments  and  documents  (or  the 
memorials  thereof)  are  registered  in  the  Registry  Office  of   the 
County  of  and  in  the  custody  of   X.  Y.,  Esquire,   the 

Registrar  of  Deeds  for  said  County. 

(5.)  That  the  plaintiff  (or  defendant)  is  desirous  of  having  said 
instruments  and  documents  produced  at  the  Trial  hereof. 

Sworn  before  me  at  the  of 

in  the  County  of         this        day  of  \r    \r 

A.D.  188  . 

A  Commissioner  in  B.  R.,  &c.  J 

27 
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(14)  ORDER  FOR  ISSUE  OF  SUBPffiNA  TO  REGISTRAR. 

(See  Sec.  24  ante.) 
In  the  Court  of 

A.  B.,  \      Upon   the   application  of   the    Plaintiff's   (or 

Plaintiff;      Defendant's)  Attorney,    and    upon   reading   the 

vs.  -affidavit  of  M.  N.,  I  do  order  that  a  Subpoena 

C.  D.,  duces  tecutn  do  issue  in  this  cause  directed  to  X. 

Defendant.]  Y.,  Esquire,  Registrar  for  the  County  of 
requiring  him  to  produce  on  behalf  of  the  said  Plaintiff  (or  De- 
fendant)   at   the  tripl    of  this   cause  the  following  instruments 
(describing  them  as  set  out  in  the  affidavit  of  M.  N.) 
Dated  at  Chambers  this ) 

day  of 
A.D.  188  Judge  (or  other  officer.) 

(15)  SUBHENA  (duces  tecum.) 

(See  Sec.  24  ante.) 

Ontario,  \      Victoria,  by  the  Grace  of  God,  of  the  United 

County  of  L  Kingdom  of  Great  Britain  and  Ireland,  Queen, 

. — "-^  ,  To  wit :  j  Defender  of  the  faith. 

|  L.  S.  [  To  X.  Y.,  Registrar  of  the  County  of  Greeting. 

*« — , — •'          We  command  you  that  all  excuses  being  laid  aside 

, _^    yon  and  every  of  you  be   and  appear  in  your  proper 

f    Law    )  persons  before  our  Justices  assigned  to  take  the  Assizes 

I  Stamp  j  U1  an<l  f°r  *ne  County  of  (or  our  Judge  of  our 

- — , — -    County  Court  of  the  County  of  at  the  sittings 

to  be  holden)  at  in  the  said  County  on 

£<  5?  day  the  day  of  A.D.  188 

c    by  o'clock  in  the  noon  of  the  same 

cu  |L  S-  !L  day,  and  so  from  day  to  day  until  the  cause 

«§  o*  :*  hereinafter    mentioned    shall    be    tried    or 

§    otherwise    disposed    of   to    testify    all    and 

^  singular  those  things  which  you  or  either  of 

Ef  yon  know  in  a  certain  cause  now  pending  in 

^  *  Is"  o    our  Court  of  at  Toronto  (or  said  Court 

o  S*  for   trial  at  )  between  plaintiff 

5"  °>    and  defendant  in  an  action  on 

•a  o  3"-*  the  part  of  the  plaintiff  (or  defendant)  and 

'^  ~?  g^  c?  at  the  said  Assizes  (or  Sittings)  to  be  tried 

^  *    by   a  Jury  of  the  country.      And  also   thai 

of  ®    you  bring  with  you  and  produce  at  the  time 

p  &•  *§    and  place  aforesaid  on  behalf  of  the  plaintiff 

gi  t^"   (or  defendant)  the  following  instruments  and 

"^<  o  documents  affecting  or  relating  to  the 

C;  Lot  number  in  the  Con- 

cL  ^  cession   of   the  Township  of  in   the 

j:  ^  2.  County  of  ,  that  is  to  say  : 

gi  ^  S*  And   this   you  or  any  of  you   shall   by    no 

&  JL  means  omit,  under  the  penalty  upon  each  of 

§  S-  H?  you  of  One  Hundred  Pounds. 

2;  ;L  §        Witness  Chief  Justice  (or  Judge)  of 

5-  g;  3    our  said  Court,  at  the  day  of 

O      01  ®    (-)          p    in  the  year  of  our  Lord  one  thousand  eight 

JT     «§         Jo"          ^  hundred  and 
H      •          i-!          hd 
pr  .^          S^ 

Clerk  of  the  Process  (or  Clerk") 
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(16)    AFFIDAVIT    ON    APPLICATION    FOB    OBDEB    FOB 

ISSUE  OF  SUBPCENA  TO  BEUPSTBAB  TO  PBO- 

DUCE  OBIGINAL  INSTBUMENT. 

(See  Sec.   U  ante.) 
lu  Chancery 

Between 

A.  B., 

Plaintiff, 
and 
C.  D., 

Defendant. 

I,  M.  N.,  of  the  City  of  Toronto,  in  the  County  of  York, 
Solicitor,  make  oath  and  say  as  follows  : 

(1.)  I  am  the  plaintiff's  (or  defendant's)  Solicitor  in  this  cause 

(2.)   The  replication  has  been  filed  herein,  and  this  cause  is 
now  at  issue,  and  the  same  has  been  set  down  for  hearing  at  the 
next  Sittings  of  this  Honorable  Court  to  be  holden  at  the 
of  on  the  day  of  next. 

(3.)  That  it  is  material  and  necessary  for  the  plaintiff  (or 
the  defendant]  to  give  in  evidence  at  the  hearing  of  this  cause,  a 
certain  conveyance  by  way  of  Bargain  and  Sale  of  the  lands  in 
question  in  this  cause  from  E.  F.,  of  &c.,  to  G.  H.,  of 

&c..   dated  the  day  of  A.  D.   18     ,   and   also  certain 

Articles  of  Agreement  between  the  said  G.  H.  and  J.  K.,  of 
&c.,  relating  to  said  lands. 

(4.)  That  said  Conveyance  and  Articles  of  Agreement  are 
registered  in  the  Begistry  Office  for  the  County  of 

(5)  That  on  the  day  of  A.  D.  18         I  did,  on  behalf 
of  the  said  plaintiff,  give  notice  to  0.  P.,  Esquire,  Solicitor  for 
the  above  named  defendant,  of  the  plaintiff's  intention  to  prove 
said  Conveyance  and  Articles  of  Agreement  by  the  production  of 
copies  thereof  ceitified  by  the  Begistrar  of  the  said  County,  under 
his  hand  and  seal  of  office,  pursuant  to  the  Statute  in  that  case 
made  and  provided. 

(6)  That  on   the  day  of  A.  D.  18        I  was   served 
by  the  said  0.  P.,  Esquire,  with  a  notice  disputing  the  validity 
of  said  Conveyance  and  Articles  of  Agreement. 

(7)  That  (if  such  be  the  case)  the  defendant  disputes  the  valid- 
ity of  such  Conveyance  and  Articles  of  Agreement  and  alleges  in 
his  answer  that  the  same  are  forgeries. 
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M.  N. 


("Sworn  before  me  at  the 
of  in  the  County  of 

this        day  of        A.  D.  18 

A  Commissioner  in  B.  B.,  Ac. 


412  APPENDIX. 

(17)     ORDER    FOB   ISSUE    OP    WRIT    OF    SUBPCENA   TO 
,  REGISTRAR. 

(See  Sec.   24    ante.) 
In  Chancery,         )  day,  the  day  of 

In  Chambers.     L  A.  D.  183     ". 
V.  C.  ] 

Between 

A.  B.,        Plaintiff, 
and 

C.  D.,     Defendant. 

Upon  the  application  of  the  above  namad  plaintiff  and  upon 
hearing  read  the  affidavit  of  M.  N.,  the  Solicitor  of  the  said  plain- 
tiff, It  is  ordered  that  a  Writ  of  Subpoena,  ad  testificandnm  c  t 
duces  tecum  do  issue  out  of  and  under  tha  saal  of  this  Cour  t 
directed  to  tha  Registrar  of  tha  County  of  requiring  him  t  o 

attend  before  (at  tha  hearing  of  this  cause,  at  the  nax  t 

Sittings  of  the  Court  to  ba  holdeu  at  ,  or,  as  the  case  ma  y 

b:)  and  produce  the  conveyance  by  way  of   Bargain  and  Sile 
from  E.  F.,  of        <fec.,  to  G.  H,,  of        &c.,  dated  tha  da  y 

of  A.  D.   18     ,  and  certain  Articles  of  Agreeinant  betwae  n 

the  said  G.  H.  and  J.  K.,  of        <fce.,  dated  the  day  of 

A.  D.  18     (or  otlnr   instrument  required  to  ba  produced)   now 
filed  of  record  in  his  offne. 


(18)  SUBPCENA  TO  REGISTRAR. 

(See  Sec,  24  ante.) 
In  Chancery  :  ONTARIO. 

• — • — »        Victoria,  by  tli3  Grasaof  GJ!,  of  tha  United 
I  L.  8.  [of  Gre.it  Britain  anl  Irelanl,  Quaen,  Defender  of  the 

— , — •    Faith,  greeting : 
To  X.  Y.,  Esquire.  Registrar  of  tha  County  of  : 

We  com  nand  you  thit,  laying  all  other  mitters 

£*     aside  and  notwithstanding  any  excuse  you  parson- 

Q  '£     ally  be  and  appear  bafore  to  testify  the  truth 

5  2L    according  to  your  knowledge  in  a  certain,  suit  now 

5 -tf     pending  in  oar  Court  of  Chancery  wherein  A.  B.  is 

2>  5     plaintiff  and  C.  D.  is  defenlant  on  the  part  of  the 

plaintiff  (or  defendant,  as  the  case  miy  be}  and  that 

you  then  and  there  bring  with  you  and  pro  luce 

j|^     (specify  the  documents  to  be  produced,  e.  g.  a  Con- 

rt-  ®     veyance  of  Bargain  and  Sale  of  the  west  half  of 

"o"  Q     af  •?     Lot  number  Ten  in  the  Sixth  Concession  of    the 

H  <if         a1     Township  of          in  the  County  of          from  E.  F., 

of        &c  ,  to  G.  H.,  of        &c.,  dated  the  day 

"g  2.      ^1     of  A.  D.  18      and  Articles  of  Agreement  relat- 

<5"  W     <<!  a1    ing  to  said  lands  between  the  said  G.  H.  and  J.  K., 

#8      2.g-    of        &c.,  dated  the  day  of  A.D.  18 

^  ®  now  filed  of  record  in  your  offiaa).     Aai  herein  fail 

5.'  M1  not  at  your  peril. 

g  g  Witness  the  Honorable  our 

2  ^     .°  Chancellor,  this          day  of  A.D.  18      , 

«*  ^     g  in  the        year  of  our  Reign. 

3.  M.  N., 

Plaintiff's  Solicitor.      Clerk  of  Records  and  W  rits, 
(or  Deputy  Registrar  at          ). 
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(19)     BEQUEST  FOR  NEW  REGISTRY  BOOK. 
(Sec.  25  ante.) 

Registry  Office  for  the  (name  of  Registration  Division), 

day  of  188     . 

Sir, 

I  require  a  new  Registry  Book  for  the  Township  of  (or 

other  book,  describing  the  same)  for  use  in  my  office,  and  request 
that  I  may  be  furnished  with  the  same  at  as  early  a  date  as 
possible  (or  on  or  before  the  day  of  next.) 

Yours, 

To  C.  D.,  Esq.,  A.  B., 

Treasurer  of  the        of  .  Registrar 

(or  Deputy  Registrar). 


(20)  INSPECTOR'S   PERMIT   TO   USE   MORE    THAN   ONE 
REGISTRY  BOOK. 

(Sec.  25  ante,) 

In   pursuance  of  the  provisions  of  the  twenty  fifth  section  of 

"  The  Registry  Act,'1  I  do  hereby  order  that  the  Registrar  of  the 

(name  of  the  Registration  Division)  shall  be  at  liberty  to  have 

Registry  Books  for  the  of  to  be  in  use  in  his 

office  at  the  same  time. 

A.  B., 
Dated  the  day  of  188     .  Inspector. 


(21)      DEMAND  TO  DELIVER  UP  BOOKS,  INSTRU- 
MENTS, &c. 

(Sec.  29  ante.) 

I  hereby  require  you  to  deliver  up  and  transfer  to  me  as  Regis- 
trar of  the  (name  of  new  Registration  Division)  all  and  every  the 
Registry  Books  and  all  other  Books  and  Indexes  which  have 
been  kept  exclusively  for  (mention  the  County,  City,  Town, 
Incorporated  Village  Township  or  reputed  Township,  or  place 
detached  from  original  Registration  Division)  the  original 
memorials  and  original  duplicates  of  all  deeds,  conveyances 
and  wills  of,  or  relating  exclusively  to,  any  lands  within  the 
same,  and  all  other  instruments  and  all  maps  of  Cities, 
Towns,  or  Villages  within  the  same  heretofore  lodged  accord- 
ing to  law  in  your  office  ;  also  a  statement  of  all  titles  to  lands 
within  the  same,  registered  before  separate  Registry  Books 
were  kept  for  each  Township  or  place,  containing  a  Schedule  of 
all  memorials  and  other  registered  instruments  hereby  required 
to  be  delivered  to  me  also  an  exact  copy  of  all  memorials,  wills, 
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and  other  registered  documents  affecting  such  lands  which  by 
reason  of  their  also  affecting  other  lands  cannot  be  delivered, 
also  indexes  of  names  and  an  index  of  lots,  also  a  statement  and 
copies  of  all  wills  and  other  instruments  registered  in  any  general 
Eegistry  Book,  duly  endorsed  with  a  certificate  that  the  same  has 
been  carefully  compared  with  the  original  entries  in  the  Registry 
Books  in  your  office. 

Dated  the  day  of  A.  D.  188     . 

To  C.  D.,  Esq.,  Yours, 

Registrar  of  (name  of  Registration  Division). i       A.  B., 

Registrar, 
(or  Deputy  Registrar). 


(22)       DEMAND  TO  DELIVER  UP  BOOKS,  INSTRU- 
MENTS. Ac.  ' 

(Shorter  Form.) 

I  hereby  require  you  to  deliver  up  to  me  as  Registrar  of  the 
(name  of  new  Registration  Division)  all  and  every  the  Registry 
Books,  other  Books  and  Indexes,  original  memorials  and  dupli- 
cates of  all  deeds,  conveyances,  wills  and  other  instruments  and 
maps,  statements  of  titles  copies  of  memorials,  wills  and  other 
registered  documents  relating  to  (mention  the  County,  (tic.,)  which 
I  am  entitled  to  receive  from  you  under  the  provisions  of  the 
Registry  Act. 

Dated  the         day  of         AD.  188     . 

Yours,  Ac., 

A.  B., 

Registrar, 
(or  Deputy  Registrar). 


(23)     INSPECTOR'S  ORDER  TO  RE-COPY  OLD  BOOKS. 
(Sec.  32  ante.) 

Whereas  Liber  for  the  of  in  the  County  of 

is  becoming  obliterated,  or  unfit  for  further  use,  I  do  hereby 
order  and  direct  that  the  same  shall  be  re-copied  in  a  book  of  the 
like  description  as  that  required  under  "  The  Registry  Act,"  so 
far  as  the  same  can  be  deciphered  by  examination  thereof  and  of 
the  original  memorials  relating  thereto. 

Dated  the  day  of  188     . 

To  A.  B.,  Esq  :  (Signature  of  Inspector). 

Registrar  of  (Name  of  Registration  Division.) 
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(24)  AFFIDAVIT,  &c..  OF  REGISTRAR  WHEN 
RE-COPYING  OLD  BOOK. 

(Sec.  31  ante.) 

County  of  )      I,  A.  B. ,  of  the  of  in  the  County 

To  Wit :    j  of  ,  Esquire,   Registrar  of  the  (name  of 

Registration  Division),  do  make  oath  and  say  (or  do  declare). 

(1.)  That  in  pursuance  of  an  order  made  by  the  Inspector  of 
Begistry  Offices,  dated  the  day  of  188      Liber        for 

the  of  in  the  County  of  has  been  duly  re-copied 

into  this  book,  so  far  as  the  same  could  be  deciphered  by  exam- 
ination thereof,  and  of  the  original  memorial  relating  thereto. 

(2.)  That  this  book  contains  a  true  copy  of  Liber         aforesaid 
and  of  the  entrie^  and  registries  therein  made  and  set  forth. 
Sworn  (or  declared)  before  mev 

at  the          of  in   the  I  .     „ 

County   of  this  A-  *?• 

day  of        A.D.  188     .        j 

A  Comni'r,  B.  R.,  &c. 
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(25)     CERTIFICATE  OF  PARTY  TAKING  AFFIDAVIT 
UNDER  REG.  ACT  OF  1846. 

(Sec.  43  ante.) 

Province  of  Lower  Canada]  I  hereby  certify  that  this  is  the 
(or  othsr  foreign  cjitntry),  \  indenture  referred  to  in  the  memorial 
To  Wit :  j  and  affidavit  (or  declaration)  of  exe- 
cution of  said  111  ;rn.>rial  annaxed  thereto,  which  affidavit  is  made 
by  A.  B.,  of  the  of  in  the  of  (addition  of  witness) 

and  was  sworn  to  this         day  of         18     before  me. 

C.  D., 

A  Commissioner  for  taking  affidavits  hi 
the  Queen's  Bench  in  Lower  Canada, 
under  Act  22  Vic.,  c.  79,  Con.  Stat.  of 
Canada. 


(26)         JURATS     OF    AFFIDAVITS    OF    EXECUTION    OF 
INSTRUMENT  MADE  OUT  OF  ONTARIO. 

(Sec.  43  ante.) 

(A)  WHEN    MADE    IN    PROVINCE    OF    QUEBEC!. 

(1.)  Sworn  before  ine  at  the  of  in  the  County  (or 

District)  of  in  the  Provrnce  of  Quebec,  this  day  of 

A.  D.  188     . 

A  Judge  (or  Prothonotary,  or  Clerk,  as  the  case  may  be)  of  the 
Superior  Court  (or  Circuit  Court  for  the  District  of  )  of  the 

Province  of  Quebec,  in  testimony  whereof  I  have  hereunto  set 
my  hand  (and  affixed  my  seal  or  the  seal  of  said  Court)  (1)  ; 

(1)  See  Rer.  Stat.  (Out.)  cap.  62,  s.  39. 
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(2.)  A  Commissioner  in  B.  R.,  Ac.,  for  taking  Affidavits  in  the 
Province  of  Quebec  in  and  for  the  Courts  of  Ontario  ; 

or 

A  Notary  Public  in  and  for  said  Province  of  Quebec,  in  testi- 
mony whereof  I  have  hereunto  set  my  hand  and  affixed  my 
Notarial  Seal. 

(B)  WHEN    MADE    IN    GREAT    BRITAIN    OR    IRELAND. 

(1.)  Sworn  before  me  at  the          of          in  the  County  of 
in  that  part  of  the  United  Kingdom  called  England  (or  Scotland 
or  Ireland  as  the  case  may  be)  this         day  of         A.  D.  188     . 

A  Judge  of  the  Supreme  Court  of  Judicature  in  England,  (or 
of  the  Court  of  Session,  or  the  Judiciary  Court  of  Scotland,  or 
of  the  High  Court  of  Chancery,  or  of  the  Court  of  Queen's  Bench, 
or  Common  Pleas,  or  Exchequer,  in  Ireland,  or  of  the  County 
Courts  of  the  County  of  (as  the  case  may  be)  in  testimony 
whereof  I  have  hereunto  set  my  hand  (and  affixed  my  seal  or  the 
seal  of  said  Court)  (1)  ; 

or 

(2.)  Mayor  (or  other  chief  magistrate)  of  the  said  City  (or 
Borough,  or  Town  Corporate)  in  testimony  whereof  I  have 
hereunto  set  my  hand  and  caused  the  common  seal  of  the  said 
City  (or  Borough  or  Town  Corporate)  to  be  hereunto  affixed ; 

or 

(3.)  A  Commissioner  authorized  to  administer  oaths  in  the 
Supreme  Court  of  Judicature  in  England  (or  a  Commissioner 
authorized  by  the  laws  of  Ontario  to  take  in  Great  Britain,  (or 
Ireland)  affidavits  in  and  for  the  Courts  of  the  Province  of 
Ontario)  ; 

or 

(4.)  A  Notary  Public  in  and  for  the  of  in  testimony 

whereof  I  have  hereunto  set  my  hand  and  affixed  my  notarial 
seal. 

(C)        WHEN    MADE    IN    A    BRITISH    COLONY    OR    POSSESSION. 

(1.)  Sworn  before  me  at  the  of  in  the  of  in  Her 
Majesty's  Colony  (or  Colonial  Possession,  or  Residency,  <fec.t 
in  )  of  this  day  of  A.  D.  188  . 

A  Judge  of  a  Court  of  Record  (or  of  the  Court  of  being  a 

Court  of  Record,  or  having  supreme  jurisdiction)  in  said  Colony, 
<fec.  In  testimony  whereof-  I  have  hereunto  set  my  hand  (and 
affixed  my  seal,  or  the  seal  of  said  Court)  (1) ; 

or 
(2.)  (If  before  the  Mayor.  &c.,  use  form  26  B.  (2)  ante) ; 

or 
(3.)  If  before  a  Notary  Public,  use  form  26  B  (4)  ante]  ; 

or 

(4.)  A   Magistrate   (or  Collector)  in  and  for  one  of  Her 

Britanic  Majesty's  Possessions  in  India. 

(1)  See  preceding  note. 
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(The  certificate  relating  to  such  Magistrate  or  Collector,  is  as 
follows) : 

I  hereby  certify  that  A.  B.,  before  whom  the  foregoing,  or 
written,  or  annexed  affidavit  (or  affirmation)  was  made  by  (name 
of  witness)  was  on  the  day  when  such  affidavit  (or  affirmation) 
was  made,  a  duly  qualified  Magistrate  (or  Collector)  for  one 
of  Her  Majesty's  Possessions  in  India,  as  witness  my  hand  this 
day  of  188  at 

C.  D.. 
Governor  of  aforesaid. 


(5.)  A  Commissioner  authorized  by  the  laws  of  Ontario  to  take 
affidavits  in  Her  Majesty's  Colony  (or  Possessions,  <fec.)  of 
in  and  for  the  Superior  Court  of  the  Province  of  Ontario. 


(D)  WHEN  MADE  IN  A  FOBE1GN  COUNTRY, 

(1.)  Sworn  before  me  at  the  of  in  the  Kingdom 

(State,  Empire,  &c.)  of  this  day  of  A.  D.  188  . 

Mayor  (or  other  Chief  Magistrate)  of  the  said  City  (or  Borough, 
or  Town  Corporate)  in  testimony  whereof  I  have  hereunto  eet 
my  hand  and  caused  the  Common  Seal  of  the  said  City  (or 
Borough,  or  Town  Corporate)  to  be  hereunto  affixed  ; 


(2.)  Her  Britanic  Majesty's  Consul  (or  Vice  Consul,  or  Con- 
sular Agent,  or  Acting  Consul,  or  Pro  Consul)  at  the  of 
in  the   Kingdom    (or   State,   Empire,   <fcc.)   of            and 
resident  therein  ; 

or 

(3.)  (If  before  a  Judge  of  a  Court  of  Kecord  use  Form  26,  c.  (1) 
ante)  ; 

or 

(4.)  (If  before  a  Notary  Public  use  Form  26,  B.  (4)  ante. 


(27)  AFFIDAVIT   TO   OBTAIN    ORDER  TO  COMPEL  SUB- 
SCRIBING WITNESS  TO  MAKE  AFFIDAVIT. 

(See  Sec.  44  ante.) 

In  the  Court  of  : 

In  the  matter  of  title  to  lot  number  in  the  concession 
of  the  Township  of  in  the  County  of 

I,  A.  B.,  of  the  of  in  the  County  of  (addition) 

make  oath  and  say  : 

(1.)  I  am  the  owner  (or  mortgagee,  &c.,)  of  certain  lands  and 
premises  situate,  lying  and  being  in  the  Township  of  in  the 

County  of  being  composed  of  (describe  the  lands). 
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(2.)  Among  other  instruments  affecting  said  lands  is  a  certain 
Indenture  of  bearing  date  the  day  of  one  thou- 

sand eight  hundred  and  made  between  C.  D.  of  &c.,  of  the 

first  part  and  E.  F.  of  &c.,         of  the  second  part. 

(3.)  The  said  Indenture  was  executed  by  the  said  C.  D.  in  the 
presence  of  G.  H.  of  the  of  in  the  County  of  (addition) 
who  is  the  (or  a)  subscribing  witness  to  the  execution  of  said 
Indenture,  which  has  never  been  registered. 

(4.)  No  Affidavit  or  other  proof  of  the  execution  of  the  said 
Indenture  by  the  said  C.  D.  has  been  made  by  the  said  G.  H. 

(5.)  Being  interested  in  the  registration  of  the  said  Indenture 
I  have  requested  the  said  G.  H.  to  make  affidavit  or  other  proof 
of  the  execution  of  the  said  Indenture  by  the  said  C  D.  in 
accordance  with  the  provisions  of  "The  Registry  Act,"  but  the 
said  G.  H.  refuses  and  neglects  to  make  such  affidavit  or  other 
proof  of  such  execution  (set  out  any  excuses  or  reasons  (if  any) 
advanced  by  G.  H.for  such  refusal  or  neglect). 

(6.)  That  the  said  G.  H.,  resides  at  the  of  in 

the  County  of 

(7.)  That  I  am  desirous  of  having  the  said  Indenture  duly 
registered  in  the  Registry  Office  for  the  (name  of  Registration 
Division)  and  to  that  end  of  obtaining  an  order  of  this  Honorable 
Court,  to  compel  the  said  G.  H.  to  make  affidavit  or  other  proof 
of  the  execution  of  the  said  Indenture  by  thr  s.iid  C.  D. 

Sworn,  &c. 

A.B. 


(28)  ORDER  TO  COMPEL  A  SUBSCRIBING  WITNESS  TO 

MAKE  AFFIDAVIT  OR  PROOF  OF  EXECUTION. 

(St-e  Sec.  44  ante.) 

in  the  Court  of  : 

In  the  matter  of  the  title  to  Lot  number  in  the  con- 

cession of  the  Township  of  in  the  County  of 

Upon  the  application  of  and  upon  raiding  the  affidavit 

of  and  the  documents  and  papers  referred  to  therein.  I  do 

order  that  of  the          of          in  the  County  of         (addition), 

upon  being  paid,  or  duly  tendered  by  or  on  behalf  of  the  said 
his  reasonable  expenses  therefor,  do  appear  and  attend 
before  at  the  of  in  the  County  of 

on  the         day  after  the  serving  of  a  copy  of  this  order  upon  him, 
at  the  hour  of  of  the  clock  in  the  noon,  to  prove  by 

affidavit,  or  otherwise,  the  execution  of  certain  (describe  the  con- 
veyance or  instrument  to  be  proved)  bearing  date  the  day  of 
18  made  between  and  ,  to  which  (convey- 
ance or  other  instrument)  the  said  is  a  subscribing  witness  ; 
(if  the  witness  is  in  possession  of  the  instrument  to  which  he  is  a 
subscribing  witness  insert  and  do  bring  with  him  and  produce 
before  the  said  (party  before  whom  he  is  to  make  proof)  at  the 
time  and  place  aforesaid  the  said  (conveyance  or  other  instrument) 
hereinbefore  mentioned  and  described)  in  order  that  the  same 
may  be  duly  registered  in  the  Registry  Office  for  the  (name  of 
Registration  Division)  according  to  the  provisions  of  "  The  Reg- 
istry Act." 

Dated  this  dav  of  188         .  J. 
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(29)     DECLARATION  OF  ABSENCE  OF  WITNESS,  Ac. 
(Sec.  47  ante.) 

Ontario :  \       I,  of  the  of  in   the 

County  of  I  County   of  (addition)    do    solemnly 

To  wit :  )  declare  : 

(1.)  That  I  was  well  acquainted  with  A.  B.,  late  (or  formerly) 
of  the  of  in  the  County  of  (addition)  the  wit- 

ness (or  one  of  the  witnesses)  to  the  execution  by  the  therein 
named  (grantor)  of  the  Instrument  now  shewn  to  me  and  marked 

"A." 

(2.)  That  I  am  well  acquainted  with  the  handwriting  and 
signature  of  the  said  A.  B.,  having  frequently  seen  him  write, 
and  say  that  from  my  knowledge  of  his  handwriting  the  signa- 
ture "  A.  B."  set  and  subscribed  to  said  Instrument  as  an  attest- 
ing witness  thereto  is  of  the  own  proper  handwriting  of  the  said 
A.  B. 

(3.)  That  the  said  A.  B.  departed  this  life  on  or  about  the 
day  of  18       (or  is  now  residing  out  of  the  Province  of  On- 

tario  to   wit   at   the  of  in   the  of  or  has. 

since  the  execution  of  said  Instrument,  become  insane,  and  is 
yet  of  unsound  mind  and  understanding).  % 

And  I  make  this  solemn  declaration  conscientiously  believing 
the  same  to  be  true,  and  by  virtue  of  the  Act  passed  in  the 
thirty-seventh  year  of  Her  Majesty's  reign  intituled  "  An  Act 
for  the  suppression  of  Voluntary  and  Extra-judicial  Oaths." 

Declared  before  me  at  the 
of  in  the  County  of  this 


day  of  A.  D.  188 

A  Cornrn'r,  &c.,  in  B.  R.  &c., 


>-  (Signature  of  Declarant.) 


(30)    CERTIFICATE  OF  PROOF  BEFORE  JUSTICES  IN 
SESSION. 

(See  page  118  ante.) 

I  do  hereby  certify  to  all  whom  it  may  concern  that  proof  of 
the  due  execution  of  the  within  deed  has  been  made  at  the 
General  Quarter  Sessions  of  the  Peace  held  at  ,  in  and  for 

the  County  (or  District)  of  ,  and  that  the  majority  of  the 

Magistrates  present  at  the  said  Sessions  were  satisfied  by  such 
proof  of  the  due  execution  of  the  within  deed. 

Given  under  my  hand  in  Open  Session,  this        day  of         18 
Certified  to 

A.  B.,  J.  A  , 

Clerk  of  the  Peace  in  and  for  Chairman, 

the  of 


420  APPENDIX. 

(31.)  GENERAL  FORM  OF  CERTIFICATE  OF  CHANCERY 
PROCEEDINGS  FOR  REGISTRATION. 

(See  sec.  49  ante.) 
In  Chancery : 

- — • — ~  This  is  to  certify  that  in  pursuance  of  (e.  g.  a  Final 
f  Law  I  Order  of  Foreclosure  or  by  a  Vesting  Order,  &c.  &-c.) 
(  Stamp.  J  bearing  date  the  day  of  A.  D.  188  ,  made  by 

the  said  Court  in  a  certain  cause  (or  matter)  therein 
pending,  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant  (or  in 
the  matter  of,  Ac.)  It  was  ordered  that  (giving  substance  of  the 
order  so  far  as  it  relates  to  the  lands  affected,  describing  them). 
And  at  the  request  of  the  said  plaintiff  (or  defendant  or  pur- 
chaser. &c.,  &c.)  this  certificate  is  given  for  the  purpose  of 
registration  pursuant  to  the  Statute  in  that  behalf  (or  in  such 
case  made  and  provided). 

Given  under  my  hand  and  the  seal  of  the  said  Court  the 
day  of  •          A,  D.  188     . 

A.  H. 

Clerk  of  Records  and  Writs, 
[L.S.]  (or  other  proper  officer.) 


(32.)         CERTIFICATE    OF  LIS   PENDENS. 
(See  page  127  ante.) 

I  certify  that  in  a  suit  or  proceeding  in  Chancery 

f    Law  |     between  A.  B.  of  and  C.  D.  of  some  title 

( Stamp.  J      or  interest  is  called  in  question  in  the  following 

land  (describing   it).     Dated   at    (stating  date 

and  place). 

A.  B. 

- — • — «  Clerk  of  Records  and  Writs, 

[L.S.]  (or  other  proper  officer.) 


(33)    ORDER  VACATING  REGISTRY  OF  CERTIFICATE 
OF  LIS  PENDENS. 

(See  page  132  ante.) 

In  Chancery  ;     ) 

In  Chambers,  [  day,  the  day  of  A.  D.  188  . 

V.  C.  J 

Between  A.  B., 

Plaintiff, 
and 
C.  D., 

k    Defendant. 

Upon  the  application  of  the  above  named  defendant  (or 
plaintiff)  and  upon  hearing  read  the  Bill  of  Complaint  in  this 
cause  and  the  affidavits  of  and  ,  it  is  ordered  that  the 

Lis  Pendens  issued  in  this  cause  against  (describe  the  parcel 
of  land  affected  by  Lis  Pendens)  be  and  the  same  is  hereby 
vacated  and  discharged. 
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(34)  CERTIFICATE  OB1  ORDER  VACATING  LI8  PENDENS. 

(See page  182  ante.). 
In  Chancery  : 

This  is  to  certify  that  by  an  Order  bearing  date 

- — • — .        the  day  of  A.  D.  188    made  by  the  said 

I    Law   1     Court  in  a  certain  cause  therein  pending,  wherein 

( Stampj      A.  B.   is   plaintiff    and   C.  D.    is    defendant   upon 

the  application  of  the  defendant  (or  plaintiff)  the 

said  Court  did  order  that  the  Lis   Pendens  issued 

therein  against    (describe  the  parcels  of  land  affected    thereby) 

should  be  and  the  same  thereby  was  vacated. 

And  at  the  request  of  the  defendant  (or  plaintiff)  this  certificate 
is  given  for  the  purpose  of  registration  pursuant  to  the  Statute 
in  that  behalf. 

Given  under  my  hand  and  the  seal  of  the  said  Court  this 
day  of  A.  D.  188     . 

A.  B., 

|  L.  S.  |  Clerk  of  Records  and  Writs 

— , — •  (or  other  proper  Officer) . 


(35)    CERTIFICATE  UPON  COPY  OF  POWER  OF 
ATTORNEY  OR  SUBSTITUTION. 

(See  Sec.  50  ante.) 

Registry  Office  for  the  County  of 

day  of  A.  D.  188     . 

I  hereby  certify  that  the  Power  of  Attorney  (or  substitution 
as  the  case  may  be)  of  which  the  foregoing  (or  annexed  or  within) 
paper  writing  is  a  true  copy  was  duly  entered  and  registered  in 
this  Registry  Office  in  Book  for  the  of  at  o'clock 
in  the  noon  of  the  day  of  A.  D.  18  as  Number 

I  further  certify  that  this  copy  is  a  true  copy  of  the  said 
Power  of  Attorney  (or  substitution  as  the  case  may  be)  of  which  it 
purports  to  be  a  copy,  and  that  the  original  has  been  duly 
deposited  in  this  Office  according  to  the  Statute  in  that  behalf. 

In  testimony  whereof  I  have  set  my  hand  and  attached  my 
seal  of  office. 

Registrar 
(or  Deputy  Registrar). 


(36)       CERTIFICATE  UPON  COPY  OF  INSTRUMENT 
(OTHER  THAN  A  WILL.) 

(See  Sec.  50  ante.) 

Registry  Office  for  the  Ceunty  of 

day  of  A.  D.  188     . 

I  hereby  certify  that  the  Instrument  (describing  same)  of  which 
the  foregoing  (or  annexed  or  within)  paper  writing  is  a  copy  was 
duly  entered  and  registered  in  this  Registry  Office  in  Book 
for  the  of  at  o'clock  in  the         noon  of  the 

day  of          A.  D.  18     as  number 

I  further  certify  that  this  copy  is  a  true  copy  of  the  Instrument 
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(describing  same)  of  which  it  purports  to  he  a  copy  and  that  the 
original  has  been  duly  deposited  in  this  office  according  to  the 
Statute  in  that  behalf. 

In  testimony  whereof  I  have  set  my  hand  and  attached  my 
seal  of  office. 

Registrar 
(ov  Deputy  Registar.) 


(37)    AFFIDAVIT  REQUIRED  ON  REGISTERING  CROWN 
GRANT. 

(See  Sec.  61  ante.) 

County  of  ]_  I.  of  the  of  in  the  County 

To  wit :  J  of  (addition)  make  oath  and  say  : 

That  I  have  perused  the  within  (or  annexed)  paper  writing 
and  have-carefully  compared  the  same  with  the  original  Grant 
from  the  Crown  (or  exemplification  of  the  Grant  from  the  Crown) 
whereof  it  purports  to  be  a  copy,  and  I  say  that  the  within  (or 
annexed)  paper  writing  is  a  true  and  accurate  copy  of  said  Grant 
from  the  Crown  (or  exemplification  of  the  Grant  from  the 
Crown). 

Sworn,  &c. 


(38)  AFFIDAVIT  OF  EXECUTION  OF  WILL  OR  CODICIL. 

(prior  to  6th  March,  1834)  (1). 

(See  Sec,  63  ante.) 

County  of  1  I,  A.  B.,  of  the  of  in  the  County  of 

To  wit :  (addition)  make  oath  and  say  : 

(1.)  That  on  the  day  of  A.  D.  188     ,   (date  of  exe- 

cution of  will)   1  and  two  other  subscribing  witnesses  thereto, 
namely  C.  D.  of  the  of  in  the  County  of  (addi- 

tion)  and  G.   H.  of  the  of     .       in  the  County  of 

(addition)  were  personally  present  and  did  see  the  will  of  which 
the  within  (or  annexed)  paper  writing  is  a  true  copy  duly  signed 
(or  acknowledged  as  the  case  may  be)  by  E.  F.,  late  of  the 
of  in  the  County  of  (addition)   deceased  as  and  for 

last  WTill  and  Testament  (or  codicil)*  in  the  presence  of  myself 
and  of  the  said  C.  D.  and  G.  H.,  being  credible  (2)  persons,  who 
at  request  in  sight  and  presence  did  subscribe  (3)  our 

several  names  as  attesting  witnesses  thereto  in  our  respective 
handwritings. 

(2.)  That  the  said  Will  was  so  executed  at  the  of 

in  the  said  County  of 

(3.)  That  I  knew  the  said  E.  F.  deceased. 

Sworn  before  me,  &c. 

A.  B. 

(1)  See  Wills  Act  1873,  sec.  2. 

(2)  For  definition  of  "  credible ''  see  Ryan  v.  Devereux,  26  U. 
C.  R.,  100. 

(3)  As  to  what  is  a  sufficient  subscription  by  a  witness,  see 
Walkem  on  Wills,  p.  196  et  seq. 
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(39)  AFFIDAVIT  OF  EXECUTION  OF  WILL  OB  CODICIL. 

(executed  between  6th  March,  1834,  and  1st  January,  1874.) 

(Ste  Sec.  63  ante.) 

County  of  )      I,  A.   B.,  of  the  of  in  the 

To  Wit : )  County  of         (addition)  make  oath  and  say  : 

(1.)  That  on  the  day  of  A.  D.  18      (date  of  execu- 

tion of  will),  I  and  another  subscribing  witness  thereto,  namely 
C.  D.,  of  the  of  in  the  County  of          (addition)  were 

personally  present  and  did  see  the  Will  (or  codicil)*  of  which 
the  witui'n  (or  annexed)  paper  writing  is  a  true  copy  duly  exe- 
cuted (or  acknowledged  as  the  case  may  be)  by  E.  F.,  late  of  the 
of  in  the  County  of         (addition)  deceased  as  and 

for  last  Will  and  Testament  in  the  presence  of  myself  and 

of  the  said  C.  D.,  being  credible  witnesses  (1),  who  at        request 
and  in  sight  and  presence  (or  in  the  presence  of  each  other, 

as  the  case  may   be)  did   subscribe   (2)  our  several  names   as 
attesting  witnesses  thereto  in  our  respective  hand  writings. 

(2.)  That  the  said  Will  (or  codicil)  was  so  executed  at  the 
of  in  the  County  of 

(3.)  That  I  knew  the  said  E.  F.  deceased. 
Sworn  before  me,  &c. 

A.  B. 


(40)    AFFIDAVIT   OF   EXECUTION    OF   A   WILL    (OB 
CODICIL). 

Executed  since  1st  January,  1874,  or  re-executed  or  re-published 
since  that  date. 

(Sec  Sec.  63  ante.) 

County  of       )      I,  ,  of   the  of  in  the  County 

To  Wit :  j  of  (addition)  make  oath  and  say  : 

(1.)  That  on  the  day  of  18      (date  of  execution  of 

will)  I  and  another  subscribing  witness  thereto  namely  C.  D., 
of  the  of  in  the  County  of  (addition)  were, 

together  personally  present  and  did  see  the  Will  (or  codicil),  of 
which  the  within  paper  writing  is  a  true  copy,  duly  signed, 
sealed  (3) ,  published  and  declared  or  acknowledged  by  the  therein 
named  E.  F.,  late  of  the  of  in  the  County  of 

(addition)  deceased  as  witnesses  to  last  Will  and  Testament 

(or  codicil)*   in  the  presence  of  myself  and  of  the  said  C.  D., 


(1)  "  Credible  "  witnesses  required  by  4  Wm.  4,  cap.  1 ;  Ryan  v. 
Devereux,  see  p.  422  ante. 

(2)  See  note  3  supra. 

(3)  Sealing  alone  by  testator,  without  signing  will,  is  not  a 
"  due  execution,"  Wms.  on  Exrs,  77  ;  Walkem  on  Wills,  179. 
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present  at  the  same  time,  who  at  request,  in  sight  and 

presence  (1)  and  in  the  presence  of  each  other  did  afterwards 
subscribe  our  several  names  as  attesting  witnesses  thereto  in  our 
respective  handwritings  (2). 

(2)  That  the  said  Will  (or  codicil)  was  so  executed  at  the 
of  in  the  County  of 

(3)  That  I  knew  the  said  E.  F.,  deceased. 
Sworn  before  me,  &c. 

A.  B. 


(41)     AFFIDAVIT     OF     EXECUTION     OF     A     WILL    (OR 

CODICIL)  WHERE  THE  TESTATOR  WAS  A 

MARKMAN  OR  BLIND,  &C. 

(See  Sec.  63  ante.) 

(Proceed  as  in  forms  38,  39  and  40  as  applicable,  down  to  the 
asterisk*,  then  add)"  the  same  having  been  first  duly  read  over 
and  explained  to  the  said  E.  F.,  appearing  to  thoroughly 

understand  and  be  satisfied  with  the  same,  and  making 
mark  thereto ''  in  the  presence  of,  Ac.  (concluding  as  in  said 
forms). 


(42)         AFFIDAVIT  ON  REGISTERIN3  PROBATE,  &c. 
(See  sec.  63,  ante.) 

County  of  )      I,  of  the  of  in  the  County 

To  wit :     J  of  (addition)  make  oath  aud  say  : 

That  I  have  perused  the  within  (or  annexed)  paper  writing, 
and  have  carefully  compared  the  same  with  the  Probate  (or 
exemplification  of  Probate)  of  the  last  Will  and  Testament  (or 
with  the  Letters  (or  exemplification  of  Letters)  of  administration 
with  the  will  annexed  of  the  parsonal  estate  and  effects)  of 
late  of  the  of  in  the  County  of  (addition) 

deceased,  of  which  it  purports  to  be  a  copy,  and  I  say  the  within 
(or  annexed)  paper  writing  is  a  true  and  correct  copy  of  said 
Probate  (or  Letters  of  administration  with  the  will  annexed,  &c., 
or  exemplification  of  said  Probate  or  Letters  of  Administration 
with  the  will  annexed) . 

Sworn,  &c. 

(1)  Under  the  Wills  Act,  1873,  the  testator  must  sign  before 
the   witnesses   subscribe   their   names.     Wins,    on   Exrs.,    90 ; 
Walkem  on  Wills,  183. 

(2)  As   to  what  is  a  sufficient  subscribing  by  a  witness,  see 
Wins,  on  Exrs.,  93  ;  Walkem  on  Wills,  196. 
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(43)       MEMORIAL  OF  DEED  PRIOR  TO  REGISTRY 
ACT,  1865. 

(See  sees.  65  and  66,  ante.) 

A  MEMORIAL  to  be  registered  of  an  Indenture  made  the 
day  of  one  thousand  eight  hundred  and  in  pursuance 

of  the  Act  to  facilitate   the  conveyance  of  Real  Property  (or  of 
the  Statute  in  such  case  made  and  provided).     Between  of 

the  First  Part  (  wife  of  the  said  party  of  the  First  Part  of 

the   Second  Part  if  deed  is   to  be  wilh   dower)   and  of  the 

Part  whereby  the  said  parlv  of  the  First  Part,  for 

and  iu  consideration  of  of  lawful  money  of  Canada,  then 

paid  by  the  said  party  of  the  Part,  to  the  said  party  of  the 

First  Part,  the   receipt  whereof  is   thereby  acknowledged,   did 
grant  unto  the  said  party  of  the  part  heirs  and  assigns 

for  ever  all  and  singular  thai,  certain  parcel  or  tract  of   land  in 
the  of  in  the  in  the  Province  of  Canada  con- 

taining by  admeasurement  (describe  the  lands), 

To  have  and  to  hold  the  said  above  granted  lands  and  premises 
unto  the  said  party  of  the  part  heirs  and  assigns  to 

and  for  and  their  sole  and  only  use  forever  (if  the  wife  of 

Grantor  bars  her  dower,  add) 

And  by  the  same  Indenture  it  is  witnessed  that  the  said  party 
of  the  second  part  wife  of  the  said  party  of  the  first  part  thereby 
barred  her  dower  in  the  said  lands. 

Which  said  Indenture  is  witnessed  by          of  the  of 

in  the  County  of  (addition)  and  of  the  of 

in  the  County  of         (addition). 

And  this  memorial  is  hereby  required  to  be  registered  by 
the  said  grant         therein  named. 

Witness  hand   a-  d  seal   the  day   of  in   the 

year  of  our  Lord  one  thousand  eight  hundred  and 
Signed  and  sealed  in 


presence  of 


A.  B. 
C.  D. 


•(Signature  of  party  registering.) 


(44)         AFFIDAVIT  ACCOMPANYING   MEMORIALS. 
(Sees.  65  and  66  ante.) 

County  of  )  A.  B.,  of  the  in  the  County 

To  Wit :-  j"  of  (addition)  in  the  within  or  foregoing 
Memorial  named,  maketh  oath  and  saith,  That  he  was  present, 
and  did  see  the  Indenture,  to  which  the  said  Memorial  relates, 
duly  executed,  signed,  sealed  and  delivered  by  the  therein  named, 

AND  that  he  is  a  subscribing  witness  to  the  execution  of  the  said 

Indenture.     THAT  he,  this  deponent,  also  saw  the  said  Memorial 

duly  signed  and  sealed  by  the  therein  named 

for  registry  thereof,   which  said  Memorial  was  attested  by  him, 

this  deponent,   and  another  subscribing  witness,  and  that  both 

said  Instruments  were  executed  at  the         of         in  the  County 

of 

Sworn,  Ac. 

A.  B. 

28 
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(45)     MEMORIAL  OF  A  MORTGAGE  (PfllOR  TO  REG. 
ACT  OF  1865.) 

(Sees.  65  and  66  ante.) 

A  MEMORIAL  (to  be  registered)  pursuant  to  the  Statute  of  an 
Indenture  of  Mortgage,  bearing  date  the  day  of  one 

thousand   eight    hundred    and  iu   pursuance    of  the  Act 

respecting  short  forms  of  Mortgages  (or  other  Statute  as  the  case 
•may  bt).   Between  mortgagor  of  the  first  pait  ( 

wife  of  the  said  mortgagor  of  Hie  second  part,  if  tnotlgage  is  to 
be  with  dower)  and  mortgagee  of  tbe  part 

whereby  it  is  witnessed,  that  in  consideration  of  of  lawful 

money  of  Canada,  then  paid  by  the  said  mortgagee  to  the.  s;iid 
niortgngur,  Ihe  receipt  whereof  i.s  thereby  acknowledged,  the 
said  mortgagor  did  grant  and  muit^a^e  unto  ihe  said  mortgagee, 
iu'irs  and  assigns  forever,  all  and  singular  that  certain  parcel 
or  tract  of  land  ami  premises  situate  lying  and  being  in  the 
of  in  the  Comity  of  containing  by  admeasurement 

(describe  the  lands). 

Provided  that  mortgage  to  be  void  on  payment  of  of 

lawful  money  of  Canada   with  interest  at  per  ceot.    per 

annum  as  follows  (insert  proviso  clause  for  repaymcn:). 

Provided  that  the  said  mortgagee,  on  default  of  payment,  might, 
•on  notice,  enter  upon  ami  -ell  the  said  lands. 

And  it  is  also  witnessed  that  the  said  party  of  the  second  part, 
the  wife  of  the  said  mortgagor,  had  thereby  barred  her  dower  on 
the  said  lands. 

WHICH  SAID  INDENTURE  is  witnessed  by  of  the 

of  in  the  County  of         (addition)  and  of  ihe  of 

in  the  County  of         (addition). 

And  this  Memorial  thereof  is  hereby  required  to  be  registered 
by  me,  the  said  mortgagor  therein  named. 

Witness  my  hand  and  seal  this  day  of  in  the  year 

•of  our  Lord  one  thousand  eight  hundred  and 
Signed  and  sealed  in \  ,__-__ ^ 

P   O       \  (Signaturc^of  party  registering.)     |  L.  8.  t 

B.'  T.'     J .  ^^ 

(IS*  The  affidavit  accompanying  above  Memorial  is  identical 
with  Form  (44)  ante. 


(46)  MEMORIAL  OF  WILL. 

(See  Sees.  65  and  66  ante.) 

A  MEMORIAL  i.o  be  registered  pursuant  to  the  Statute  of  the 
last  Will  and  Testament  of  A.  B.,  late  of  the  of  in 

the  County  of  (addition)  deceased  in  the  words  and  figures 

following:    (Copy  the  will  in  full,  including  signatures  of  testator 
and  witnesses.) 

AND  which  said  will  is  witnessed  by  C.  D.,  of  the  of 

in  the  County  of          (addition)  and  E.  F.  of  the  of 

in  the  County  of  (addition). 

AND  this  Memorial  thereof  is  hereby  required  to  be  registered 
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by  me,  G.  H.,  one  of  the  devisees  therein  named  (or  executors, 
or  administrators,  or  guardians,  or  trustees). 

As  witness  my  hand  and  seal  this  day  of  one  thou- 

sand eight  hundred  and 

Signed  and  sealed  in  the"! 

presence  of  n.    TT 

ur.li. 


(47)  AFFIDAVIT  ACCOMPANYING  MEMORIAL  OF  A  WILL. 
(Set  Sea.  65  and  66  ante.) 

Couuly  of  )  C.  D.,  of  the          of         in  the  Couuty 

To  Wit :      f  of  (addition)  maketh  oath  and  saith  : 

That  he  was  personally  present  and  did  see  the  therein  named 
A.  B.  duly  sign,  seal,  execute,  publish  and  declare  the  Instrument 
in  the  within  (or  foregoing)  Memorial  mentioned  to  be  his  last 
Will  and  Testament,  AND  that  he  and  E.  F.  of  the  of 

in  r.he  County  of  (addition]  are  subscribing  witnesses  to  such 
execution  thereof  by  the  said  A.  B.  And  he  further  saith  that 
he  was  personally  present  and  did  see  the  within  named  G.  H. 
one  of  the  devisees  in  the  said  Will  named  (or  executor,  &c  ,  &c., 
as  the  case  may  be)  duly  execute  the  within  (or  foregoing)  Memo- 
rial for  Registry  of  the  said  will,  AND  that  he  and  H.  J.,  of 
the  of  in  the  County  of  (addition)  are  subscribing 
witnesses  to  the  execution  of  the  said  Memorial,  AND  that  both 
said  Instruments  were  so  executed  at  the  of  in  the 
County  of 

Sworn,  &c.  C.  D. 


(48)     MEMORIAL  OF  INSTRUMENT  ENDORSED  UPON 
ANOTHER. 

(See  page  174  ante.) 

MEMORIAL  to  be  Registered  of  an  Indenture  dated  the 
day   of  one  thousand    eight  hundred  and  endorsed 

upon  an  Indenture  dated  the  day  of  one  thousand 

eight  hundred  and  made  between  A.  B.,  of  the          of 

in  the  Couuty  of  (ciiidition)  of  the  first  part  and  C.  D.  of 

the         of         in  the  County  of         (addition)  of  the  second  part. 

The  Indenture  of  which  this  is  a  Memorial  is  made  between 
the  therein  within  named  C.  D.  of  the  first  part  and  E.  F.  of  the 
of  in  the  County  of         (addition)  of  the  second  part, 

whereby  it  is  witnessed  that  the  said  C.  D.  for,  and  in  considera- 
tion of  the  sum  of  of  lawful  money  of  Canada  (the  receipt 
whereof  is  thereby  acknowledged)  by  the  said  Indenture  of  which 
this  is  a  Memorial  did  grant  unto  the  said  E.  F.,  his  heirs  and 
assigns  for  ever,  all  and  singular  the  lands  and  premises  com- 
prised in  and  conveyed  by  the  Indenture  upon  which  said 
Indenture,  of  which  this  is  a  Memorial,  was  endorsed  with  the 
appurtenances,  and  which  land  and  premises  are  described  as 
follows,  that  is  to  s-iy :  (insert  description  from  the  endorsed 
Indenture). 

To  have  and  to  hold  the  said  above  granted  lands  and  premises 
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unto  the  said  E.  F.,  his  heirs  arid  assigns,  to  and  for  his  and 
their  sole  and  only  use  forever. 

Which  said  Indenture,  of  \vhich  this  is  a  Memorial,  is  wit- 
nessed by          of  the  of  in  the  County  of         (addition) 

and  of  the  of  in  the  ConuLy  of  (addition.)' 

And  this  Memorial  is  hereby  required  to  be  registered  by 
the  said  grant         therein  named. 

Witness  my  hand  and  seal  the  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  , 

Signed  and  sealed  ia\ 

presence  of  Signatttre  of  party  registering. 

E.  0. 


T  q 
S.   T. 

t3T  The  Affidavit  accompanying   this   Memorial  is  identical 
with  Form  (4i)  ante. 


(49)      CEETIF1CATE  OF  DISCHAEGE  OF  MOETGAGE  TO 
PUECHASEE  AT  SHERIFF'S  SALE. 

(See  page  188  ante.) 

To  the  Eegistrar  of  the  County  of 

I,   A.  B.,  of  ,  do  certify  that  C.  D.,  of  ,  who  has 

become  the  purchaser  of  the  interest  of  E.  F.,  of  ,  has  sat- 

isfied all  money  due  upon  a  certain  mortgage  made  by  the  said 
E.  F.,  to  uie,  bearing  date  the  day  of  ,  one  thousand 

eight  hundred  and  and  registered  at  of  the  alock  in 

the        noon  (as  the  case  may  be)  of  the  day  of  ,  in 

the  same  year  (or  as  the  case  may  be),  and  that  such  mortgage  is 
therefore  discharged.     As    witness   my  nand,   this  day  of 

,  one  thousand  eight  hundred  and 

(Signed)        A.  B. 

Witnesses. 


(50)      EEQUEST  BY  BAILIFF  TO  THE  DIVISION  COUET 
CLEEK. 

(See  Sec.  71  ss.  B  ante.) 

In  the  Division  Court  for  the  County  of 
No.  A.  D.  188     . 

Between  A.  B.,       Plaintiff, 

and 

C.  D.,    Defendant. 

I  hereby  request  yon  to  affix  the  seal  of  this  Honorable  Court 
to  a  Certificate  (or  partial  certificate)  of  Discharge  of  a  certain 
mortgage  dated  the  day  of  A.  D.  made  by  E.  F.  of  &c., 
to  the  above  named  C.  D.,  v/hich  was  seized  and  taken  in  execu- 
tion by  me  under  a  warrant  of  execution  issuing  in  this  cause 
against  the  goods  and  chattels  of  the  said  defendant  C.  D.,  the 
said  E.  F.  having  paid  me  the  sum  of  being  all  (or  part)- 

of  thfi  moneys  secured  by  said  mortgage. 
Dated  the  day  of  188. 

Tours, 
To  K.  L.,  G-  H.( 

Clerk  of  §aid  Conrt  Bailiff. 
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<51)    FORM  OF  SHERIFF'S  DEED  ON  SA.LE  FOR  TAXES 
PRIOR  TO  32  VIC.,  CAP.  36. 

(See  page  28Tmante.) 

These  are  to  witness  that  in  consideration  of  the"  sum  of 
paid  to  me  by  A.  B.,  of  ,  &c.,  being  the  purchaser  at  public 

auction  of  the  parcel  or  tract  ot  land  hereinafter  mentioned,  sold 
to  pay  assessments  under  a  Writ  to  me  directed,  according  to  the 
law  in  that  behalf,  ]',  C.  D.,  Sheriff  of  the  County  (or  District)  of 
do,  by  these  presents,  grant,  bargain  and  sell  unto  the 
said  A.  B.,  his  heirs  and  assigns  (describe  the  parcel  of  land  sold.) 

To  have  and  to  hold  the  premises  hereby  bargained  and  sold, 
and  all  benefit  and  advantage  thereto  belonging  unto  and  to  the 
use  of  the  said  A.  B.,  his  heirs  and  assigns  forever. 

In  witness  whereof  I  have  hereto  set  my  hand  and  seal  of 
office  this  day  of  in  the  year  of  our  Lord 

Signed,  sealed  and  delivered  |  .  • — • — •  > 

in  the  presence  of  .    !•  C.  D.      j  L.S.  L 


(52)  FORM  OF  TAX  DEED. 

(See  page  287  ante.) 

To  all  to  whom  these  Presents  shall  come : 

We  ,  of  the  of  ,  Esquire,  Warden  (or  Mayor), 

and          of  the  of  ,  Esquire,  Treasurer  of  the  County 

(or  City  or  Town)  of  ,  Send  Greeting  : — 

Whereas  by  virtue  of  a  warrant  under  the  hand  of  the  Warden 

(or  Mayor)  and  seal  of  the  said  County  (or  City  or  Town)  bearing 

date  the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,   commanding  the  Treasurer  of  the 

said  County  (or  City  or  Town)  to  levy  upon  the  lauds  hereinafter 

mentioned,  for  the  arrears  of  taxes  due  thereon,  with  his  costs, 

the  Treasurer  of  the  said  County  (or  City  or  Town)  did,  on  the 

day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  sell  by  public  auction  to  ,  of  the 

of  in  the  County  of  ,  that  certain  parcel  or  tract 

of  land  and  premises  hereinafter  mentioned,  at  and  for  the  price 

or  sum  of  of  lawful  money  of  Canada,  on  account  of  the 

arrears  of  taxes  alleged  to  be  due  thereon  up  to  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  together  with  costs  : 

Now  know  ye,  that  we,  the  said  and  ,  as  Warden 

(or  Mayor)  and  Treasurer  of  the  said  County  (or  City  or  Town) 
in  pursuance  of  such  sale,  and  of  "  The  Assessment  Act,"  and  for 
the  consideration  aforesaid  do  hereby  grant,  bargain  and  sell 
unto  the  said  his  heirs  aud  assigns,  all  that  certain  parcel 

or  tract  of  land  and  premises  containing  ,  being  composed 

of  (describe  the  land  so  that  the  same  may  be  readily  identified.) 

In  witness  whereof,  we,  the  said  Warden  (or  Mayor)  and 
Treasurer  of  the  said  County  (or  City  or  Town),  have  hereunto 
set  our  hands  and  affixed  the  seal  of  the  said  County  (or  City  or 
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Town)  this        day  of        in  the  year  of  oar  Lord  one  thousand 
eight  hundred  and  ,  and  the  Clerk  of  the  County   (or 

City  or  Town)  Council  has  countersigned. 
A.  B..  Warden, 

(or  Mayor), 

Countersigned,  C.  D.,  Treasurer, 

E.  F.,  Clerk. 


(53)     MEMORANDUM   TO   BE  SIGNED  BY  PERSON  OR 
OFFICER  OF  CORPORATION  FILING  PLAN. 

(Sec.  82,  ss.  2  ante.) 

Signed  by  me,  A.  B.,  of  the  of  iu  the  County  of 

(addition)  the  owner  (or  one  of  the  owners,  or  chief  officer 
of  (name  of  corporation)  of  all  that   part  of  the  of  Lot 

number  in  the  of  in  the  County  of      ,     (hereby 

laid  out  and  surveyed  by  C.  D.,  Esq.,  P.  L.  S.)  in  whose  behalf 
this  map  or  plan  is  filed  in  pursuance  of  "  The  Registry  Act  'r 
and  amendments  thereto. 

Dated  the        day  of  ,  A.  D.  188     . 

Witness,  )  A.  B. 


E.  F., 


(54)  CERTIFICATE  TO  BE  SIGNED  WHEN  PLAN  FILED- 
ON   BEHALF  OF  MUNICIPALITIES. 

(Sec.  84  ante.) 

We  hereby  certify  that  this  map  or  plan  of  all  those  parcels  of 
Lots  numbers         and         in  the         of         in  the  County,  of 
(hereby  laid  out  and  surveyed  by  C.  D.,  Esq.,  P.  L  S.,  under  the 
provisions  of  "  The  Registry  Act  ")   was  prepared  according  to 
the  direction  of  the  Municipal  Corporation  of  the  of 

and  in  accordance  with  "  The  Registry  Act." 

As  witness  our  hands  and  the  corporate  seal  of  said  Munici- 
pality this  day  of  A.  D.  18 

Witness  \    Signature  of  Reeve  (or  Mayor,.  ,  • — ' — - > 

V  Signature  of  Clerk.  |   L.S,    j 


55)  FORM  OF  SURVEYOR'S  CERTIFICATES  OF  PLAN, 
(Sec.  84  ante.) 

This  plan  is  correct,  and  is  prepared  according  to  the  direction 
of  the  Municipal  Corporation  of  the  of  and  under 

he  provisions  of  "  The  Registry  Act.'1 

Signature  of  the  Surveyor, 


APPKNDIX.  431 

(56)  BEQUEST  TO  CLERK  OF  MUNICIPALITY  TO  CAUSE 
PLAN  TO  BE  MADE  AND  REGISTERS!). 

(Sec.  85  ante.) 

To  A.  B.,  Esq., 

Clerk  of  the  Municipality  of  : 

Sir,— 

In  pursuance  of  the  provisions  of  the  Registry  Act,  I  hereby 
request  the  Municipality  of  to  immediately  cause  a  plan 

of  the  Town  (or  Incorporated  Village,  or  Unincorporated  Village) 
of  in  the  Countv  of  to  be  made  upon  the  scale 

provided  for  by  that  Act,  and  to  cause  the  same  to  be  registered 
in  the  Registry  Office  for  the  (name  of  the  Registration  Division 
within  which  such  town  or  village  lies). 
Dated  the  day  of  188     . 

Yours, 

C.  D.,   (the  Inspector  or 
any  person  interested.) 


(57)      JUDGE'S  CERTIFICATE  OF  LOSS  OF  BOOKS. 

(Sec.  86  ante.) 

I   hereby  certify  that   satisfactory  proof  has   been   adduced 
before  me  by  to  the  effect  that  the  Registry  Books, 

papers  and  instruments  affecting  land  in  the  County  (or  name  of 
Registration  Division)  described  as  follows,  that  is  to  say : 

were  lost  (or  destroyed)  prior  to  the  fourth  day  of  March,  1868, 
and  that  the  memorials  of  such  instruments  are  not  forthcom- 
ing. 

In  witness  whereof  I  have  hereunto  set  my  hand,  this        day 
of  188     . 

A.   B., 
Judge  of  the  (name  of  Court  of  Record). 


(58)  REQUEST  FOR  STATEMENT  OF  FEES. 

(Sec.  94  ante.) 

To 

The  Registrar  (or  Deputy  Registrar)  of   (name  of  Registration 

Division). 
Sir,— 

I  hereby  require  you  to  furnish  me  with  a  statement  in  detail 
of  the  fees  charged  by  you  in  respect  to  the  registration  of  the 
following  instruments,  that  is  to  say  (describing  same),  (or  in 
respect  of  the  following  services  which  you  allege  you  have  per- 
formed at  my  instance  and  request  (or  at  the  instance  and  request 
of  A.  B.) 

Dated  the  day  of  188     . 

A.  B., 
(or  C.  D..  Agent  for  A.  B.) 
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(59)  BEQUEST  TO  BEGISTBAB  FOB  PAYMENT  BY 
COUNTY  TBEASUBEB. 

(Sec.  95  ante.) 

.Registry  Office  for  the  (name  of  Registration  Division), 
day  of  188     . 

To  the  Treasurer  of  the  of  , 

Sir,— 

I  hereby  request  payment  from  the  municipality  of  of 

the  sum  of  dollars,  being  the  amount  of  fees  and  allow- 

ances due  to  me  from  the  municipality  of  for  services 

required  of  and  performed  by  me  as   Registrar  of   the  of 

under  the  section  of  the  Begistry  Act. 

Yours, 

A.  B.,  Begistrar, 
(or  Deputy  Registrar.) 
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APPENDIX  B. 

LIST    OF    INSTRUMENTS    REQUIRED    TO    BE    REGISTERED    UNDER 
VARIOUS    STATUTES. 

AGEEEMENTS, 

Relating  to  line  fences,          . .       B.  S.  (Ont.),  c.  198,  s.    12. 

"         "  School  sites,        ..         "          "        c.  204,  s.  133. 

•''  Watercourses,  ditches,  &c.      '•        c.  199,  s.    15. 

ALIENS, 

Certificates  of  naturalization  of,. .  31  V.  (Can.),  c.  G6,  s.  7. 
ALIMONY, 

Orders  and  decrees  for,  ..  R.  S.  (Ont.),  c.  40,  s.  46. 
ARBITRATION, 

(1)  Memorandum  of  establishment  of  board  of, 

between  masters  and  servants  ..  li.  S.  (Ont.),  c.  100,  s.  4. 
See  AWARDS. 

*ASS USANCES  OF  ESTATES  TAIL,  (t) 

(1)  Assignments  of  leaseholds,       . .     E.  S.  (Ont.),  c.  100,  s.  39. 
(•2)  Assurances ..        "  "        c.  100,  s.  30. 

(3)  Deeds  appointing  a  protector,   ..        "          "        c.  100,  s.  21. 

(4)  "      of  consent  by  protector,  ..       "          "        c.  100,  s.  135. 

(5)  Leases,     ..  "          "        c.  100,  s.  30. 

ASSIGNMENTS  OF  DOWEE, 

See  DOWER. 
AWARDS, 

(1)  Of  fenceviewers,  relating  to  fences,.  .R.  S.  (Ont.),  c.  198,  a.  9. 

(2)  Of  arbitrators,  relating  to 

school  sites,  . .  E.  S.  (Ont.),  c.  204,  s.  128.  ss.  7 

[&  s.  126,  ss.  7,  &  s.  133,  c.  206,  SB.  18-24. 

(3)  Of  fenceviewers,  relating  to 

watercourses,          . .          . .          E.  S.  (Ont.),  c.  199,  s.  12. 
See  JOINT  STOCK  COMPANIES — ONTARIO  DRAINAGE. 

BY-LAWS, 

(1)  Authorizing  issue  of  debentures,.  .E.  S.  (Ont.),  c.  176,  ss.  25. 
/(2)  •'  laying   of   gas    and 

water  pipes,  &o  ,  . .  "         "         c.  157,  s.  4. 

(3)  Changing  name  of  streets, .  .E.  S.  (Ont.),  c.  174,  s.  466,  ss.  46. 

(4)  Opening  streets  on  private 

property,  ..  "  "  c.  174,  s.  507. 


(1)  See  Dumble  v.  Johnson  et  al.,  17  U.  C.  P.,  9.     In  re  Pierre's 
Estate,  14—1.  Ch.  E.,  452. 
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CEETIFICATES, 

(1)  Of  Us  Peiidens,  (1)        ..         ..        R.  S.  (Ont.),  c.  40,  s.  90, 
See  JOINT  STOCK  COMPANIES, 
MECHANIC'S  LIBNS, 
ONTARIO  DRAINAGE  ACT, 
MARRIED  WOMEN, 
PARTITION, 
QUIETING  TITLES. 

CO-OPERATIVE  ASSOCIATIONS. 

Certificate  of  approval  of  rules,   ..    R.  S.  (Ont.),  c.  158,  s.  6. 
"          "  alteration  of  rules,  "          "  "         s.  7. 

"          "  incorporation.          . .       "          "          "  88.  1-4. 

DOWEP., 

(1)  Assignment  of,  by  agreement,  "         "         c.  55,  s.  5. 

(•/)  Order  dispensing  with,  ..        "          "  c.  126,  ss.  8-10. 

(3)  Report  of  Commissioner,  ..       "         "       c.  55,  s.  39. 

DEPOSITIONS,  (2) 

Taken  before  a  Surveyor.  . .       "         "      c.  146,  s.  78. 

INSOLVENCY, 

(1)  Deed  of  assignment,  copy  of,         . .   38  V.  (Can.),  c.  16,  s.  19. 

!2)      "     "  reconveyance  by  Assignee, ..     "         "        "      s.  60. 
3)      "     "  transfer,  ..  ..     "         "        "      s.  30. 

(4)  Writ  of  attachment,  copy  of  "         "        "      s.  19. 

JOINT  STOCK  COMPANIES, 

(1)  FOR  CONSTRUCTION  OF  PIERS. 

Instrument  of,  association  of,   ..    R.  S.  (Ont.),c.  154,  s.  2. 

(2)  FOR  ERECTION  OF  EXHIBITION  BUILDINGS. 

(a)  Instrument  of  Incorporation  of,.R.  S.(0nt.),  c.  155,  s.  2. 

(b)  Resolutions   increasing  capital 

stock  of,  . .  . .    43  Vic.  Ont.,  c.  18,  s.  2. 

(3)  ESTABLISHMENT  OF  CEMETERIES. 

(a)  Instrument  of  association  and 

Treasurer's  receipt,         . .     R.  S.  (Ont. ) ,  c.  170,  s.  2. 
•(6)  Letters  Patent,  incorporating,..  43V.  (Ont.),  c.  23,  s.  6. 

(4)  FOF.  GAS  AND  WATER. 

(a)  Bylaws  of R.  S.  (Ont.),  c.  157,  s.  4. 

(b)  Report  of, "  s.  23. 

(c)  Statement  of  association  of,      •'         "  s.  4. 

(d)  •'  "  objection      to 

payment  of  dividend,     .      "  "         B.  25. 

(5)  FOR  ROADS. 

(a)  Certificate  to  purchaser  of,      "          "      c.  152,  s.  124. 

(b)  Instrument  of  incorporation 

of  companies,     ..  "  "  s.  4. 

(c)  To  purchase  roads  and  treas- 

urer's receipt,     ..  "  "        s.  57. 

(1)  See  cases  cited  on  p.  128  et  seq. 

(2)  See  Manary  v.  Dash,  23  U.  C.R.,  580. 
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JOINT  STOCK  COMPANIES  (Continued), 

(d)  Instrument    of    Consolida- 

tion of, "          "          "        g.  61. 

(e)  Becord  of  awards  relating  to 

lands "          ««          "        s.  25. 

(f)  Resolutions   of,   concerning 

improvemen  ts    of    roads 

and  increase  of  capital,  .      "          "          "ss.31,58. 

(6)  FOE  TRANSMISSION  OF  TIMBER. 

(a)  Consent  to  form  company,      "  "        c.  158,  s.   4. 

(b)  Instrument  of  incorporation 

with  treasurer's  receipt,  .  "  "  "  ss.  5-6. 

(f)  List  of  new  shareholders,     .  "  "  "  s.  30. 

(d)  Eecord  of  award,     ..  "  •'  "  s,  47 

(7)  WINDING  UP. 

Certified  copy  of  resolution  or 

order 41  V.  (Ont.),  c.  5,  s.  7. 

MAPS. 

(1)  Lands  in  Township,         . .          . .     42  V.  (Oat.),  c.  31,  s.  35. 

(2)  "       "  Towns,  Villages,  Ac.,  R.  S.  (Ont.),  c.  146,  ss.  70-75. 

(3)  Railway,  see  Railways. 

MARRIED  WOMEN. 

(1)  Discharge  of  order  of  protection,  . .  R.  S.  (Ont.),  c.  125,  s.  9- 

(2)  Order  of  protection,  . .  "          "          "      s.  10. 

(3)  "       "  dispensing  with  execution 

by  husband,         . .          . .         . .     "          "  c.  127,  ss.  6,  7. 

MECHANIC'S  INSTITUTES, 

Declaration  of  intention  to  establish,     "          "      c.  168,8.2. 
MECHANIC'S  LIEN,     (1) 

(1)  Certificate  of  discharge  of  lien,  "          "      c.  120,  s.  5. 

(2)  Certificate  of  institution  of  proceed- 

ings,   R.  S.  (Ont.),  c.  120,  ss.  20,  21. 

(3)  Older  vacating  lieu,  . .          . .  R.  S.  (Ont.)  c.  120,  s.  23. 

(4)  Statement  and  affidavit  of  claim,  (2)     "         "        "    ss.  4,  5. 

MORTGAGES, 

(1)  Prior  to  patent,          ..  ..  R.  S.  (Ont.),  c.  25,  s.  26. 

(2)  Notices  of  Sale  under  power,          . .    42  V.  (Out.),  c.  20,  s.  6. 

MUTUAL  INSURANCE  COMPANIES, 

Resolutions  to  Establish.         ..  R.  S.  (Ont.),  c.  161,  s.  7. 

ONTARIO  DRAINAGE, 

(1)  Assessment  Roll "         "      c.  33,  s.  24. 

(2)  Award  of  Arbitrators,  ..          .."         "  "     s.  28. 

(3)  Certificate  of  discharge  of  rent  charge, ,  "         "          "     s.  44. 

(1)  See  Arnold!  v.  Gouin,  22  Gr.,  314 ;  Bunting  v.  Bell,  23  Gr., 
584;  Burrittv.  Renihan,  25  Gr.,  183. 

(2)  See  Currier  v.  Friedrick,  22  Gr.,  243  ;  Boult  v.  Wellington 
Hotel  Co.,  cited  Holmested  Mechanic's  Lien  Acts,  15. 
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ORDEES, 

(1)  Of  Judge  allowing  use  of  water  priv- 

ileges,   ".       "     c.  114,  8.  11. 

(2)  Or  Rule^to  set  aside  fraudulent  con- 

veyances,         . .  . .  . .  "  c.   49,  a.  11. 

PARTITION, 

1)  Allowance  of  certificate  of.  . .  "         "      c.  101,  s,  29. 

2)  Apportioning  costs  in,  order,  . .   "         "  s.  52. 

(3)  Certificate  of  discharge  of   mortgage 

by  the  Surrogate  Court  Judge,      .  "        "         ''       s.  57. 

(4)  Conveyance  by  the  real  Representa- 

tive, ..  ..  ..    "        "  s.  50. 

(5)  Report  by  the  real  representative,     .  "         "          "       s.  38. 

PARTNERSHIP,    (1) 

(1)  Declaration  of  formation  of,  ..   "         "       c.  123,  s.  1. 

(2)  "  dissolution  of ,          ..   "         "  s.  7. 

(3)  "  "  non-association  in,  . .   "  s-  9. 

(4)  Authority  to  sign  for  absent  parties,  "         "  s.l,  is.2. 

PLANS, 

See  MAPS. 
QUIETING  TITLES, 

(1)  Application  to  investigate  facts,  . .  R.  S.  (Ont.),  c.  130,  s.  36. 

(2)  Certificate  of  application  title,     . .     "  8-  "• 

(3)  Certificate  of  title,  ..         . .     "  s- 27> 

(4)  Conveyance,  " 

RAILWAYS, 

(1)  Deeds  of  Rent  charge,         . .        . .     "         "       c.  165,  s.  17. 

(2)  Maps,  plans  and  profiles  of,..  R.S.  (Ont.),c.  165,  s.  JO,  ss.  13, 

[also  42  V.  (Can.),  c.  9,  a.  8,  ss.  13. 

RELIGIOUS  INSTITUTIONS,  (2) 

(1)  Conveyance  to  Trustees,    . .          . .  R.  S.  (Ont.),  c.  216,  s.  15. 

(2)  Record  of  proceedings  at  meetings,     "         "       c.  216,  s.  11. 

(3)  "  "        varying  trustees,  42  V.  (Ont.),  c.  36,  s.  4. 

RESOLUTIONS, 

See  Joint  Stock  Companies  2,  5.  7. 
"  Mutual  Insurance  Companies. 
"  Religious  Institutions. 

(1)  See  Cassidy,  q.  t.  v. ;   Henry,  31  U.  C.  P.  ;  Pinkerton,  q.  t.  v. 
Ross,  33  U.  C.R.,  508. 

(2)  See  as  to  registration  of  conveyances  for  religious  purposes ; 
In  re  The  Methodist  Episcopal  Church  Property  in  Streetsville, 
1   Ch.  Cham,,  305  ;  In  re  The  Second  Congregational  Church 
Property  Toronto,  1  Ch.  Cham.,  349  ;    In  re  The  Baptist  Church 
Property,  of  Stratford,  2  Ch.  Cham.,  388  ;  Doe  d.  Bowman  et  al.  v. 
Cameron,  4  U.  C.  R.,  155  ;  Hallock  v.  Wilson,  7  U.  C.  P.  28 ; 
Hambly  v.  Fuller,  22  U.  C.  P.,  141 ;  Mercer  v.  Hewston,  et  al,, 
•9  C.  P.,  349. 
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SCHOOLS, 

(1)  Agreement  relating  to  school  sites,  B.  S.  (Ont.),  c.  206,  s.  133. 

(2)  Awards  •'         "  "  It.  S.  (Ont.),  c.  204,  s.  123,  ss.  7, 

[s.  126,  ss.  7. 

(3)  Conveyance  to  trustees  for  school 

purposes,  E.  S.  (Ont.),  c.  207,  s.  3. 

UNIVEKSITY  DEEDS,  &c., 

Deeds,  &c.,  executed  by  Bursar.    .        '•        "      c.  211,  s.  8. 
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APPENDIX   C. 

TARIFF      OP      FEES. 

NOTE. — Registrars  are  not  confined  lo  the  fees  and  emoluments 
which  are  enumerated  in  the  92nd  section  of  the  Registry  Act. 
By  various  other  Statutes  they  are  required  to  register  particular 
instruments,  and  to  perform  certain  duties,  other  than  those  pre- 
scribed by  the  Registry  Act,  and  their  fees  and  emoluments  fnr 
so  doing  are  generally  provided  for  by  such  Statutes.  Where 
Registrars  are  allowed  a  stipulated  and  fixed  fee  for  registering 
an  instrument  under  any  Statute,  other  than  (lie  Registry  Act, 
they  cannot,  as  a  general  rule,  charge  a  larger  fee.  If,  however, 
such  an  instrument  does  not  comply  with  the  form  prescribed 
by  the  Statute  which  requires  its  registration,  but  contains 
foreign  matter,  full  registration  fee  as  under  the  Registry  Act 
can  be  charged  (1).  Wliere,  by  any  Statute,  an  instrument  is 
required  merely  to  be  filed  in  the  Registry  Office,  no  duty  being 
cast  upon  the  Registrar  beyond  the  simple  reception  and  filing 
away  of  such  instrument,  and  no  fee  is  prescribed  by  such 
Statute,  it  is  submitted  that  the  Registrar  is  not,  under  such  cir- 
cumstances, entitled  to  any  fee  therefor.  The  tariff  contained  in 
this  appendix  is,  for  convenience  sake,  classified  into  three  parts, 
the  first  part  including  the  fees  allowed  under  the  first  sub-sec- 
tion of  the  92nd  section  of  all  instruments  other  than  those 
specifically  mentioned  in  the  second  and  third  parts.  The  fees 
for  the  registrations  and  services  referred  to  in  the  remaining 
sub-section  of  the  92nd  section,  as  well  as  those  which  are  pre- 
scribed by  various  Statutes  are  included  in  the  second  part;  and 
those  instruments  which  are  required  to  be  filed  only,  and  for 
which  Registrars  do  not  appear  to  be  entitled  to  demand  any  fee, 
are  enumerated  in  the  third  part. 


Fees  prescribed  by  the  92ud  Section — sub-section  I. 

(a)  For  the  necessary  entries  and  certificates  in  register- 

ing every  instrument  (other  than  those  referred  to 
in  parts  2  and  3  infra)  including  the  certificate 
on  the  duplicate,  if  any $0  40 

For  registering  every  instrument  (other  than  those 
referred  to  in  parts  2  and  3  Infra)  not  exceeding 
700  words 1  00 

Where  such  instrument  exceeds  700  words  for  each 
additional  100  words  or  fractional  part  thereof, 
up  to  1,400  words 15 

For  every  additional  100  words  or  fractional  part 

thereof  over  1,400  words 10 

(b)  Where  the  instrument  includes  different  lots  situate 

in  different  localities,  the  registration  and  copying 

(1)  Ward  v,  Midland  Railway  of  Canada,  35  U.  C.  R.,  120. 
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of  such  including  all  necessary  entries  and  certifi- 
cates thereof  into  the  different  Registry  Books, 
being  considered  separate  and  distinct  registra- 
tions, the  charge  is  as  follows  : 

For  the  necessary  entries  and  certificates 40 

As  to  each  of  such  separate  registrations  for  each  100 
words  or  fractional  part  thereof  not  exceeding 
1,400  words ig 

For  every  additional  100  words  or  fractional  part 

thereof  over  1,400  words 10 

For  convenience  sake  the  following  table  is  inserted.  It  is 
calculated  for  instruments  not  exceeding  twenty  folios,  and  not 
requiring  registration  in  more  than  six  separate  Registration 
Books  in  the  Registration  Division.  Where  an  instrument  either 
exceeds  that  number  of  folios,  or  requires  more  registration,  the 
additional  fees  can,  of  course,  be  easily  ascertained: 


Folios. 

1. 

2. 

3. 

4. 

5. 

6. 

7  and  under.. 

|1  40 

$2  50 

S3  55 

H  60 

95  65 

16  70 

7  to  8  

1  55 

2  80 

4  00 

5  20 

6  40 

7  60 

8  to  9  

1  70 

3  20 

4  45 

5  80 

7  15 

8  50 

9  to  10  

1  85 

3  40 

4  90 

6  40 

7  90 

9  40 

10  to  11  

2  00 

3  70 

5  35 

7  00 

8  65 

10  30 

11  to  12  

2  15 

4  00 

5  80 

7  60 

9  40 

11  20 

12  Lo  13  .... 

2  30 

4  30 

6  25 

8  20 

10  15 

12  10 

13  to  14  .... 

2  45 

4  60 

6  70 

8  80 

10  90 

13  00 

14  to  15  

2  55 

4  80 

7  00 

9  20 

11  40 

13  60 

15  to  16  .... 

2  65 

5  00 

7  30 

9  60 

11  90 

14  20 

16  to  17  

2  75 

5  20 

7  60 

10  00 

12  40 

14  80 

17  to  18  

2  85 

5  40 

7  90 

10  40 

12  90 

15  40 

18  to  19  

2  95 

5  60 

8  20 

10  80 

13  40 

16  00 

19  to  20  .... 

3  05 

5  80 

8  50 

11  20 

13  90 

16  60 

I 

i:g  -u-i^fa 

Fees   for  the   Registrations  and   Services    referred   to  in  the 
remaining  sub-sections  of  92nd  sec.  of  the  Registry  Act,  as  well 
as  those  which  are  prescribed  by  various  Statutes  : 
ABSTKACT. 

Drawing  (containing  such  particulars  as   the   party 

searching  may  require)  including  certificate $0  25 

If  abstract  exceeds  10T  words,  for  each  additional  100 

word? 15 

ABSTRACT  INDEX. 

Searches  relating  to  the  title  of  any  lot  as  originally 
patented  by  the  Crown,  or  as  afterwards  subdivided 
iuto  smaller  lots,  shewn  by  any  registered  Map  or 

Plan,  not  exceeding  four  references  (1) 25 

Each  additional  reference 5 

Not  to  exceed  in  the  whole 2  00 

ALPHABETICAL  INDEX. 

Searching  for  each   name  in  the  books  of  any  one 

Township  or  other  legally  defined  Municipality ....  25 

General  search  for  each  name  not  to  exceed 1  00 

(1)  See  pagest37l-2,a«te. 


440  APPENDIX. 

ARBITRATION. 

Memorandum  of  establishing  board  of,  between  Mas- 
ters and  Servants 2  00 

BY-LAW. 

Changing  name  of  street 1  00 

Authorizing  issue  of  Debentures,  see  DEBENTURES.  . . 

CERTIFICATE. 

Of  Discharge  of  Mortgage 50 

Of  Discharge  of  Rent  charge   50 

Of  payment  of  Taxes . . . 25 

Of  proceedings  or  decrees  of  any  Court  under  Act  re- 
lating to  Registration  of  Partnerships,  see  PARTNER- 
SHIP  

Other  certificates 50 

COPIES. 

Copies  of  Instruments  for  each  100  words  and  frac- 
tional part  thereof  (including  certificate) 10 

Under  sees.  28,  31  and  32  for  each  100  words 10 

DEBENTURES. 

Certified  copy  of  By-law  authorizing  issue  of 2  00 

Each  return  relating  thereto 1  00 

Name  of  each  holder  ov  transferee  of  any  number  of 

debentures  not  exceeding  five 25 

Over  five  and  not  exceeding  fifteen 60 

Over  fifteen  and  not  exceeding  thirty 70 

Upwards  of  thirty 1  00 

Search  inspecting  each  copy  of  By-Law  and  examin- 
ing entries  connected  therewith 1  00 

DEPOSITIONS. 

Taken  before  a  Surveyor 25 

DOWER. 

Report  of  Commissioners  in  action  of $1  00 

EXHIBITING. 

Each  originnal  instrument  including  search 10 

Each  map  or  plan 10 

JOINT  STOCK  COMPANIES. 

Resolutions  to  wind  up 1  00 

Instrument  of  Incorporation  of  Road  companies 50 

Instrument  of  Union 50 

MECHANIC'S  LIEN. 

Statement  and  affidavit  of 1  00 

MORTGAGE. 

Notice  of  Sale  under  Power 60 

ORDEB. 

Dispensing  with  execution  by  wife 1  00 

"   husband 1  00 

Of  a  Judge  or  Court  through  a  certificate -. . .  50 

PARTNERSHIP. 

Certificate,  when  required 

Declaration  of  formation  of,  not  exceeding  200  words.  50 

Eaqh  additional  100  words 10 
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PARTNERSHIP  (Continued). 

Declaration  of  Dissolution  of 50 

Each  additional  100  words 10 

Declaration  of  non-association  of 50 

Each  additional  100  words 10 

Searching  Firm  Index,  each  firm 10 

Individual  Index,  each  name 10 

PLAN. 

Filing  same,  including  all  necessary  entries 1  00 

Binding  same  ascertained  by  Inspector. 
Copying     " 

Mounting  "  "  '• 

SEARCHES. 

See  Abstract  Index. 
•'    Alphabetical  Index. 
".   Debentures. 
"   Partnership. 
STATEMENT. 

Under  sees.  28,  31  and  32  of  the  Registry  Act  for  each 

100  words  contained  therein 10 


List  of  instruments  required  to  be  filed  only,  for  which  filing 
no  fees  appear  to  be  allowed  to  Registrars  : 
CO-OPERATIVE  ASSOCIATIONS. 

Certificate  of  approval  of  rules. 
"  "  alteration  of  rules. 

"  ''  incorporation  of. 

JOINT  STOCK  COMPANIES. 

Eesolution  increasing  capital  stock. 
Ho  ADS. 

Instrument   of  Incorporation  of  Company  to  purchase,  and 
Treasurer's  receipt  annexed. 

Resolution  relating  to  improving  Road,  increase  of  capital,  &c. 
TRANSMISSION  OF  TRUSTEE. 

List  of  new  Shareholders. 
MECHANIC'S  INSTITUTE. 

Declaration  of  Intention  to  establish. 
MUTUAL  INSURANCE  COMPANY. 

Resolution  to  establish. 
ONTARIO  DRAINAGE. 

Assessment  Roll. 


29 
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APPENDIX  D. 

LIST    OF    PROVINCIAL    STATUTES    RELATING    TO    REGISTRATION    OF 
INSTRUMENT    FROM    THE    INTRODUCTION    OF    THE    REG- 
ISTRY   LAW    TO    THE    PRESENT    TIME. 

(1)  35  Geo.  3,  c.  5  (Eegistry  Act  of  1795). 

(2)  37     "      3.  c.  8. 

(3)  39     "      3,  c.  4. 

(4)  58    "      3,  c.  8. 

(6)     4  Wm.  4,  c.  1,  s.  47. 

(6)  4     "     4,  c.  16. 

(7)  9  Vic.,  c.  32. 

(8)  9     "     c.  34  (Eegistry  Act  of  1846). 

(9)  10  &  11  Vic.,  c.  9,  s.  22, 

(10)  10  &  11  Vic.,  c.  16. 

(11)  13  &  14     "     c.  63. 

(12)  14  &  15     "     c.  9. 

(13)  16  Vic.,  c,  182. 

(14)  16     "      c.  187. 

(15)  18     "     c.  127. 

(16)  Con.  Stat.  U.  C.,  c.  89. 

(17)  Con.  Stat.  U.  C.,  c.  128,  ss.  89.  90. 

(18)  24  Vic.,  o.  41. 

(19)  24     "     c.  42. 

(20)  24     "     c.  43. 

(21)  25     "     c.  21. 

(22)  26     "     c.  41. 

(23)  29     "     c.  24  (Eegistry  Act  of  1865). 

(24)  29  &  30  Vic.,  c.  48. 

25)  31  Vic.,  c.  20  (Eegistry  Act  of  1868). 

'26)  32     "     c.  9. 

(27)  32  "  c.  27,  s.  9. 

(28)  33  "  c.  29. 

(29 )  34  "  c.  24. 

(30)  34  "  c.  25. 

(31)  34  "  c.  26. 

(32)  34  "  c.  27. 

(33)  35  "  c.  27. 

(34)  35  "  c.  28. 

(35)  35  "  c.  29. 

(36)  36  "  c.  17. 

(37)  38  "  c.  17. 

(38)  39  "  c.  7,  s.  15 

(39)  39  "  c.  25. 

(40)  42  "  c.  20. 

(41)  42  "  c.  31,  s.  35. 
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ADDENDA  ET  CORRIGENDA. 


PAGE.  LINE. 

12,  27,  add: — an  assignment  of  a  mortgage  should  be  under 
seal ;  Tiffany  v.  Clarke,  6  Gr.,  474  The  proper 
operative  words  in  an  assignment  of  mortgage  are 
"assign,  transfer  and  set  over."  Wall  v.  Leader, 
12  U.  C.  P.,  254. 

14,  14,  add  to  end  of  line,  "or.'1 

32,  after  word  "  Township,'1    insert    "  or  incorporated 
villages. 

15,  14,  for  "  Appendix  B,"  read  "  Appendix  A.'1 

17,  add  to  note  (3) : — and  see  Scott  v.  Vosburg,  16  C,  L. 

J.  (N.  S.),  299. 
23,  add  to  note  (2) : — and  see  Smith  v.  The  Municipal 

Council  of  U.O.,  Prescottand  Russell,  10  U.C.E.,282. 
28,       22,  for  "  officers,"  read  "  officer.1' 

32,  27,  add  to  end  of  line  "should." 

33,  13,  for  "B"  read  "A." 

40,  6,  for  "B"  read  "A." 

41,  last  line,  for  "  entitled  "  read  "  within." 

42,  add  to  note(2):— see  Cummins  v.Moore,  37  U.C.R.,130. 

43,  note  (2)  :— for  "L.  L.  C.  B."  read  "  L.C.  R." 

44,  12,  add  : — the  right  of  action  against  a  Registrar  iinder 

this  section  and  section  21  post,  will  be  barred  on 
the  expiry  of  six  years  from  the  date  of  the  com- 
mission of  the  Act  complained  of  and  not  from  the 
time  of  discovery,  in  the  absence  of  fraud,  tending 
to  conceal  knowledge  thereof.  Granger  v.  George, 
7D.  &R,  730;  5  B.  &  C.,  149. 

45,  2,  for  "  and,"  read  "  an.'' 

56,  first  foot  note   (4)  add   to  note  : — see  Grainger    v. 

Latham,  14  Gr.,  209. 

57,  add  to  note  (1):— seeDehart  v.  Dehart,26U.C.P.,489. 

63,  25,  for  "  30th,"  read  "  80th." 

64,  add  to  note  (1) :— See  O'Neil  v.  Carey.  8  U.  C.  P.,  339. 
67,         2,  for  "  Registrar,1' read  "Inspector." 

87,       26,  for  "  c.  20,''  read  "  c.  2." 

94,  note  (1) :— for  "  J.  &  S.,"  read  "  F.  &  S.'r 

109,  12,  add: — an  instrument  executed  in  England  for  the 
purpose  of  conveying  lands  situate  in  this  Province, 
can  be  validly  registered  in  Ontario,  although  not 
stamped  in  accordance  with  the'  provisions  of  the 
English  Stamp  Acts.  See  Murray  v.  Van  Brocklin, 
1  Chy.  Cham..  300. 

120,  2.  for  "the  grantor,  the  vendor,"  read  "  the  grantee, 

the  vendee,'' 

122,  note  (!)  : — for  "  Tones."  read  "  Jones." 

153,         9,  for  " procedure,"  read  "precedence." 

153,        I:*,  for  "  collveated,1' read  "  collocated." 

166,  26,  add  : — ench  codicil  must  be  proved  by  a  separate 
affidavit  of  execution,  where  the  witnesses  are  other 
than  those  who  witnessed  the  execution  of  the  will, 
or  other  codicils. 
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173,  add  to  not  (2)  :— see  Watson  v.  Sadleir,  1  Molloy,  585. 

174,  note  (3) : — before  words   "  O'Brien  v.  Tylee,"  insert 

"  But  see  contrary." 

181.  note  (3)  :— for  "  16  W.  C.  L.  T.   (N.  S.).  76,"  read 

"  26  Gr.,  99  ;  s.  c.  5  App.  E.,  63. 

182,  6,  add: — "It    has   been  held  that   where   one   of  two 

mortgagees  dies,  the  survivor  can  execute  a  valid 
discharge  of  the  mortgage.  Dilke  v.  Douglass  et  al., 
r,  App.  R  ,  63. 

186,  21,  add  :  -A  mortgagee  having  executed  aistatutory  cer- 
tificate of  discharge  which  was  incorrectly  stated, 
his  agent,  in  good  faith,  and  in  order  to  make  the 
certificate  to  conform  to  the  intention  of  the  mort- 
gagee, altered  the  date  hi  the  certificate.  It  was 
held  that,  under  the  circumstances,  the  alteration 
was  immaterial,  and  that,  as  altered,  the  certificate 
having  stated  correctly  what  was  intended  by  the 
parties  thereto,  a  bill  impeaching  the  validity  of  the 
discharge  was  dismissed  with  costs.  Savles  v. 
Brown,  16  C.  L.  J.  (N  S.),  196. 

188,  8.  after  C  D.,  insert:— under  Rev.  Stat.  (Ont.),  c.  109, 
a  registered  memorial  of  a  discharged  mortgage  is 
declared  to  be  sufficient  evidence  of  such  mortgage 
without  production  of  the  latter,  except  in  so  far  as 
the  memorial  may  be  proved  to  be  inaccurate. 

188,  24,  add  : — The  provisions  of  this  section  in  regard  to  dis- 
charges of  mortgage  apply  only  to  mortgages  of 
realty.  When  the  moneys  secured  by  a  registered 
mortgage  of  leasehold  property  are  satisfied,  the 
proper  mode  to  discharge  the  same  is  by  a  re-assign- 
ment or  deed  of  release  from  the  mortgagee  to  the 
mortgagor. 

188,        25,  for  "  by,"  read  "  to." 

190,  add  to  note  (2) ;— See  Burnham  v.  Gait,  16  Gr.,  417. 

201,       17,  after  "  hand,"  insert  "  and  seal." 

201,  18-20,  after  "  Peace,"  omit  sentence  beginning  with  "as" 
and  ending  with  "  copy." 

208,  9,  add : — Registration  of  a  void  will  was  ineffectual  to 

create  a  registered  title.  Moffattv.  Grover,  4  U.  C. 
P.,  402. 

209,  add  to  note  (2)  :— see  Eeid  v.  Whitehead,  10  Gr.,  446. 
216,              add  to  note  (4) :— see  Goodwin  v.  Williams,  5  Gr.,  539. 

220,  add  to  note  (2)  :— Cherry  v.  Morton,  8  Gr.,  402. 

221,  5,  add  : ---priority  of  date  in  a  registered  title  prevails 

over  the  priority  gained  by  registration,  where  the 
conveyance  which  is  registered  is  not  proved  to 
have  been  executed  for  a  valuable  consideration. 
McKenuy  v.  Arner,  8  U.  C.  P.,  46. 

221,  add  to  note  (1) :— as  to  voluntary  assignments  of 

Crown  Lands  before  issue  of  patent.  See  Garside 
v.  King,  2  Gr.,  673. 

223,  add  to  note  (3)  :—  see  Harkiu  v.  Rabidon,  7  Gr.,  243  ; 

Shaw  v.  Ledyard,  12  Gr..  382  ;  McGregor  v.  Rob- 
ertson, 15  Gr.,  543  ;  Truesdell  v  Cook,  18  Gr.,  534  ; 
Johnson  v.  Sovereign,  25 Gr.,  434  ;  Dynes  v.  Bales, 
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25  Gr.,  593  :  Aston  v.  Innis,  26  Gr.,  42  ;  Matthews 

v.  Walker,  26  U.  C.  P.,  67. 

227,  add  to  note  (3): — See  Cochrane  v.  Johnson,  14  Gr.,  177. 

231,  add  to  note  (5): — See  Wiseman  vs.  Westland,  1  Y.  & 

J.,  117. 
233,  note  (1): — before  "  but  "  in  2nd  line,  insert  Close  T. 

Belmont,  21  Gr.,  317. 
241,  add  to.  note  (3)  :— See  Harrison  v.  Firth,   1  Eq.  Ca. 

331 ;  Attorney-General  v.  Wilkins,  17  Beav.,  293  ; 

McQueen  v.  Farquhar,  11  Ves.,  467;  McMurray  v, 

Burnham,  2  Gr.,  289. 
246,  add  to  note  (7): — See  Graves  v.  Henderson.  8  Gr.,  1  ; 

Cameron  v.  Hutchison,  16  Gr.,  526  ;  Munro  v.  Rudd, 

20  Gr. ,  55. 
249,  note  (6):— In  3rd  line,  for  "  Hare,"  read  "  Hart ;"  and 

for  "  5,"  read  "  6  '' 

252,  add  to  note  (2): — See  Gordon  v.  Lothian,  2  Gr.,  at 

p.  295. 

253,  add  to  note  (1):— See  Moffatt  v.  Grover,  4  U.  C.  P., 

402,  per  McLean  J.  ;  Miller  v.  McGill,  24  U.  C.  E., 
597. 

255,  add  to  note  (1) : — See  Doe  d.  Wray  v.  Morrison,  2  H. 

&  B.,  406. 

258,  21,  add: — A  defendant  in  ejectment,  who  claimed  under 
an  unregistered  lease,  subsequent  in  date  to  an 
unregistered  lease,  under  which  the  plaintiff 
claimed,  registered  his  lease,  after  action  brought, 
but  before  trial.  It  was  held  that  the  plaintiff  was 
entitled  to  a  verdict,  and  judgment  for  his  costs. 
The  Judge  directed  the  jury  to  find  that  the  plain- 
tiff had  title  when  the  writ  was  issued,  but  that  his 
title  expired  on  the  day  the  defendant  registered 
his  lease.  Ryan  v.  Landers,  9  I.  C.  L.  R.,  487. 

263,  add  to  note  (4) :— See  Hodson  v.  Sharpe,  10  East,  350. 

263,  add  to  note  (5) ;— See  Warburton  v.  Goie,  1  H.  &  B., 

623  ;  2  Dow  &  Clarke,  480. 

265,  16,  after  word  "  that,"  insert  "prior  to  the  Act  36  Vic., 
c.  44,  s.  69.'' 

265,        18,  for  "does,"  read  "did." 

298,  note  (1)  : — for  •'  Green,"  read  "  Grover.1' 

299,  16,  for  "  1865,"  read  "  1868." 

304,  add  to  note  (5) :— See  Bedford  v.  Backhouse,  2  Eq., 

Ca.  165  :  Wrightson  v.  Hudson,  Ib.,  609  ;  Morecock 
v.  Dickens  et  al.,  Amb.,  678. 

307,  add  to  note  (3)  :-See  Scott  v.  Vosburgh,  16  C.  L.  J. 

(N.  S.).  299  ;  Brown  v.  Gage,  11  Gr.,  239. 

309,  20,  after  (3),  add  : — "It  is  essential  for  the  due  protec- 
tion of  an  assignee  of  a  mortgage,  that  the  assign- 
ment should  be  registered.  Clarke  v.  Jenkins, 
5  Pick.,  ?80 ;  see  Vanderkempt  v.  Shelton,  11 
Paige,  N.  Y.  28. 

313,  note  (5),  3rd  line  :— for  "  188,"  read  "  189." 

335,  add  to  note  (2) :— See  Clark  v.  Bryant,  27  Gr.,  450  ; 

Barker  v.  Eccles,  17  Gr.,  277  ;  Jones  v.  Beck, 
18  Gr.,  671, 
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345,         2,  add: — A  form  of  memorandum  is  contained  in  Ap- 
pendix A. 

350,  add  to  note  (4) :— See  Brooks  v.  Williams,  89  U.  C.  B., 

530. 
353,         9,  add  :— See  42  Vic.,  c.  31,  s.  35. 


INDEX  OF  FORMS. 


PAGE. 

Absence  of  witness,  declaration  respecting, . .         . .         . .  419 

Abstract  Index,         401 

"        of  Title,  certificate  accompanying, . .         . .          . .  408 

"         request  to  Registrar  to  furnish,. .          . .            .  407 

Affidavit,  certificate  of  party  taking,  under  Eeg.  Act  of  1846,  415 

"         for  order  for  subpoena  to  Registrar  (C.  L.) . .         . .  409 

(Chy.)       ..  411 
"               "             to  compel  subscribing  witness  to  make 

affidavit, 417 

"         of  execution  of  Instrument,       ..         ..         ..  398 

"                    "            ''     made  without  Ontario,  Jurats  of,  415 

"                     "         of  wills  or  codicils,       . .          . .          . .  422 

"         of  justification  by  sureties,        ..          ..          ..  396 

"         of  Registrar  on  re-copying  old  Registry  Book,     . .  415 

"         on  Memorial  of  Deed,     ..          ..         ..         ..  425 

"                   Will,            427 

"        verifying  copy  of  Crown  Grant, . .          . .          . .  422 

"                "        Letters  Probate,  Letters  of  Admin. ,&c.,  424 

Alphabetical  Index,  . .          . .          . .         . .         . .         . .  402 

Appointment  of  Deputy  Registrar,     . .         . .         . .         . .  406 

Bailiff,  certificate  of  discharge  of  mortgage  by, . .          . .  399 

"         request  by,  to  Clerk  of  Division  Court,     ..          ..  428 

Bond,  Guarantee,  to  be  furnished  by  Registrar,           . .  403 

Certificate  accompanying  Abstract  of  Title, . .         . .         . .  408 

Certified  Copy,            . .          . .  408 

"         of  Chancery  Proceedings  for  registration,             . .  420 

of  Discharge  of  Mortgage  (general  form),       ..  399 

''                   by  purchaser  at  Sheriff's  sale,  428 

"                  by  Sheriff ,  Bailiff,  &c. ,     ..  399 
upon  copy  of  Instrument,     . .          . .          . .         408-421 

of  Jiidge  upon  proof  of  loss  of  Registry  Book,  &c.,  431 

"        of  Lis  Pendens,          . .          . .          . .         . .         . .  420 

"         of  order  vacating  Lis  Pendens,. .          . .          . .  421 

"        of  party  taking  affidavit  under  Reg.  Act  of  1846,. .  415 

"         of  payment  of  taxes,        ..          ..         ..         ..  403 

"         of  plan  by  surveyor,  . .          . .          . .          . .         400-430 

"         upon  copy  of  Power  of  Attorney,          ..          ..  421 

"         of  proof  of  execution  before  County  Judge,           . .  398 

•'            "             "                  Justices  in  Sessions,      . .  419 

"         of  registration,             ..          ..          ..          .,          ..  398 

"         respecting  Registry  Books,         . .          . .          . .  397 

"         upon  certified  copy  of  Power  of  Attorney,. .          . .  421 

"                 "                 "      Instrument  (other  than  a  will),  421 

Certified  copy,  certificate  accompanying,      . .          . .          . .  408 

"         notice  of  intention  to  use,          . .          . .          . ,  408 

"        request  to  Registrar  to  furnish,      . .         . .         . .  407 


448  INDEX    OF    FORMS. 

Chancery  Proceedings,  certificate  of, 

Clerk  of  Division  Court,  request  by  Bailiff  to,         . .         . .  428 

"        Municipality,  request  to,  to  register  plan,  &c., 
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by  Sheriff,  Bailiff,  &c.,         ..  399 

Endorsed  Instrument,  memorial  of,        . .          . .         . .  427 

Execution  of  Instrument,  affidavit  of,            . .          . .          . .  398 

"                "       certificate  of  County  Judge  as  to  proof  of,  398 

"                 "             "         of  Justices  in  Session         "  419 
Fees,  request  to  Registrar  to  furnish  statement  of, 

Guarantee  Bond  furnished  by  Registrar,       . .          . .          . .  403 

Index,  abstract,         . .          . .          . .          . .          . .          . .  401 
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Jurats  to  affidavits  of  execution  sworn  without  Ontario, 
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Map,  see  PLAN, 

Memorandum  on  plan  by  party  filing  plan.  . .          . .          . .  430 

Memorial  of  Deed,    . .         . .         . .         . .         . .         . .  425 
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"        order  to  compel  subscribing,  to  make  affidavit,  418 
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ABSENCE, 

of  date  in  memorial  and  instrument,  173 

subscribing  witness,  117  (see  subscribing  witness) 

ABSTEACT  INDEX, 
completion  of,  79 
contents  of,  75 

form  of,  401,       »J»->f  V*  >  '«•«-* 

instrument  must  be  registered  before  being  entered  in,  76 
mistakes  and  omissions  in,  77,  361 
nature  of,  77 
Eegistrar  liable  to  persons  injured  by  errors  in,  78 

how  far  liable,  44 

when  right  of  action  against  barred,  443 
Eegistrar  to  make,  75 

ABSTEACT  OF  TITLE, 

admissibility  of,  as  evidence,  56,  374 
certificate  on,  55,  374 

must  include  all  registrations  affecting  the  title,  55 

cannot  be  qualified  or  modified,  55 

mandamus  to  Eegistrar  to  compel  delivery  of  proper,  55 

form  of,  408 

must  contain  all  the  particulars  required  by  applicant,  374 
confined  to  specific  parcel  of  land,  56,  373 
omission  to  include  instrument  in,  43 
not  evidence  of  patent,  55 
Eegistrar  to  make,  53 
request  to  Eegistrar  to  furnish,  56 

form  of  request,  407 

ACT  AND  WAEEANT, 

under  19-29  Vic.  (Imp.),  c.  79,  may  be  registered,  211 
ACT  EESPECT1NG  PUBLIC  OFFICEES, 

applicable  to  Eegistrars,  30 
ACTION, 

by  Registrar 

against  municipality  for  fees,  71,  74,  80,  383 
for  fees  to  try  right  to  office  of  Eegistrar,  26,  73 
against  Eegistrar 
on  covenant,  41 
for  neglect  or  misconduct,  40 
liability  at  common  law,  40 

where  the  duty  is  ministerial  or  discretionary,  40 
liability  is  not  restricted  to  penalty  in  covenant,  41 
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ACTION  (continued). 

form   of  action   under   Quebec  Registry  Laws  for 

neglect,  43 
for  misconduct,  50 

formerly  conviction  precedent  to  right  of  action.  51 
purchaser  with  notice  of  Registrar's  negligence  not  en- 
titled to  damages  subsequent  to  acquiring  notice,  51 
entitled  to  notice  of  action,  42 

general  rule  as  to  notice  of  action,  42 
when  not  entitled  to,  42 
right  of  action  against,  when  barred,  443 

ACTUAL  NOTICE,  228  (see  Notice) 
ACTUAL  POSSESSION,  85  (see  Lease) 

ADDITION, 

of  witness  to  be  set  out  in  affidavit  of  execution,  94,  95,  96 
of  parties  and  witnesses  in  memorial,  170 

ADMINISTRATION  WITH  WILL  ANNEXED, 
grant  of,  14, 
exemplification  of,  18 
notarial  copy  of,  18 
how  registered,  158  (see  Will) 

ADMINISTRATOR,  181  (see  Executors  and  Administrators) 
AFFIDAVIT, 

of  Execution,  94  et  seq. 
form  of.  398 
objects  in  requiring,  95 
should  depose  to  execution  by  grantor,  or  party  from 

whom  estate  moves,  96 
should  be  in  the  prescribed  form,  97 
statement  in,  of  place  of  execution,  94,  98. 

omission  of  such  statement,  98 

witness  must  know  one  or  more  of  grantors,  98, 101, 103 
must  be  made  by  a  subscribing  witness,  101,  116 
by    different    witnesses,    where    executed    by    several 

grantors,  102 

subscribing  witness  compellable  to  make,  110  (see  Sub- 
scribing Witness) 
death,  absence,  or  insanity,  &c.,  of  subscribing  witness, 

117  (see  Subscribing  Witncts) 

must  not  contain  foreign  or  irrelevant  matter,  101 
Christian  name  of  subscribing  witness  need  not  be  in 

full,  104 
before  whom  sworn  when  made  in  Ontario,  104 

without  Ontario,  105,  106 

may  be  sworn  by  one  witness  before  another,  110 
cannot  be  sworn  before  a  party  to  the  instrument,  115 
sworn  before  notaries  and  other   officers  to  be  under 

official  seal,  108 

party  taking,  to  be  properly  styled,  109 
statutes  relating  to,  when  sworn  abroad,  107 
when  sworn  abroad,  prudent  to  have  endorsed  or  an- 

annexed  to  duplicate,  109 
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AFFIDAVIT  (continued), 

certificate  of  party  taking,  abroad  under  Reg.  Act  of 
1846,  107 

form  of,  415 
interlineations  in,  110 
jurats  to,  110 

forms  of,  415-417 

technical  objection  to,  will  not  prevail,  102 
not  necessary  that  it  should  conform  to  rules  of  conrt, 

110 

certain  defects  in,  not  to  invalidate  registration,  103 
substantial  defects  in,  104 
provisions  in  the  Registry  Act  respecting,  are  directory 

only,  162 
must  be  endorsed  on  or  attached  to,  instrument,  102, 109 

need  not  necessarily  be  upon  duplicate,  102,  109 
must  be  registered  at  full  length,  102 
of  a  will,  161,  162  (see  Will) 
of  instrument  other  than  a  will,  162 
of  memorial  of  deed,  171 

form  of,  425 
of  memorial  of  a  will  or  codicil,  170,  171 

form  of,  426 
dispensed  with,  when   instrument  is  under   corporate 

seal  or  seal  of  the  court,  121,  123 
includes  affirmation  or  declaration,  106 
when  affirmation  or  declaration  may  be  substituted  for, 
112,  115 
'  must  adhere  to  statutory  requirements,  114 

under  37  Vic.  (D.),  cap.  37.  115 
verifying  copy  of  crown  grant,  156  (see  Crown  Grant) 

form  of,  422 
verifying  copy  of  letters  probate,  158  (see  Will) 

form  of,  424 

verifying  copy  of  letters  of  administration  with  will  annexed, 
158  (see  Will) 
form  of,  424 

of  death,  absence,  &c.,  of  subscribing  witness,  120  (see  Sub- 
scribing Witness) 

form  of,  419 

for  order  to  compel  subscribing  witness  to  rnaks  affidavit, 
112  (see  Subscribing  Witness) 

form  of,  417 

for  order  for  subpoana  to  Registrar,  58  (see  Subpcena 
forms  of,  409,  411 

AFFIRMATION, 

may  be  substituted  for  affidavit,  112,  115 

AFTER  ACQUIRED  PROPERTY,  (see  Estoppel) 

AGENT,  (see  Notice) 

notice  to,  is  notice  to  the  principal,  245 

notice  to,  of  Solicitor,  is  not  notice  to  client,  249 

Registrar,  Deputy,  or  Clerk,  cannot  act  as,  46 
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AGEEEMENT, 

for  sale  of  lands,  13,  256 

specific  performance  of,  13 

registration  of,  confers  priority  over  subsequent  convey- 
ance, 256 

a  conveyance  so  defectively  executed  as  not  to  pass  title 
is  evidence  of,  256,  314 

and  registration  of  such  conveyance  is  equivalent 

to  registration  of,  256,  314 
to  assign  leasehold  interests,  18 

ALIMONY, 

certificate  of  Lis  Pendens  in  suit  for,  only,  131 
orders  and  decrees  for  registration  of,  14,  125,  131 

ALPHABETICAL  INDEX, 

form  of,  402 

completion  of,  79 

object  of,  78 

omissions  or  errors  in,  66,  78 

Eegistrar  is  liable  to  action  for,  44 

how  far  liable,  44 

when  right  of  action  against  is  barred,  443 
to  General  Begistry  Book,  61,  66 
searching,  373 

fees  for,  373 

ALTEEATIONS  IN  PLANS,  346  (see  Plan) 

APPENDIXES, 

appendix  A  (forms),  403 

appendix  B  (instruments  requiring  registry),  433 

appendix  G  (tariff  of  fees).  438 

appendix  D  (table  of  statutes),  442 

APPOINTMENT, 

deed  of,  under  power,  212 

of  Registrar,  26 

of  Deputy  Eegistrar,  44 

to  be  in  writing  under  official  seal,  44 
form  of,  406 

ASSIGNEE, 

in  insolvency  is  not  a  purchaser,  214,  216 
of  mortgage,  214  (see  Mortgage) 

for  value  without  notice,  is  not  affected  by  notice  acquired 
by  grantor,  240,  323 

ASSIGNMENT, 

deeds  of,  under  Insolvency  Acts,  64,  65 

foreign,  212 

of  leases,  81  (see  Lease) 
of  leaseholds,  agreement  for,  18 
of  mortgage,  12,  179  (see  Mortgage) 
of  unpatented  lands,  2v.  5 

notice  of  unregistered,  206,  238 

registration  of,  is  notice,  206 
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ASSURANCE, 
defined,  13 
of  estates  fail,  433 

ATTORNEY, 

notice  to,  is  notice  to  client,  246  (see  Notice) 
neglect  of,  to  register,  262  (see  Neglect  to  Register) 
letter  of,  14 
power  of,  14, 132  (see  Power  of  Attorney) 

BAILIFF,  (see  Sheriff) 

certificate  of  discharge  of  mortgage  by,  193 
form  of,  399 

BANKRUPTCY, 

proceedings  in,  15 
deeds  of  assignment  in,  64 
foreign  deeds  in,  212 

BILL  IN  CHANCERY, 

certificate  of  filing,  127  (see  Lis  Pendens) 
BOND, 

defined,  13 

to  convey  lands,  9,  13 

specific  performance  of,  13 
equivalent  to  agreement  for  sale  of  lands,  13 
of   guarantee   company   may   be    furnished    by   Registrar, 
30  et  seq 
form  of,  403 

BOOKS  OF  OFFICE,  61  (see  Registry  Boohs) 
BY-LAW, 

altering  names  of  streets,  203 

opening  roads,  &c.,  on  private  property,  14,  199  et  seq 

how  registered,  199-201 

inoperative  until  registered,  201 

CANCELLATION, 

of  fraudulent  instruments,  223 

of  voluntary  conveyances,  223  (see  Voluntary  Conveyances) 

CERTIFICATE, 

of  abstract  of  title,  55,  374 

form  of,  408 

mandamus  to  compel  Registrar  to  furnish  proper,  51 
on  certified  copy  of  registered  instrument,  56,  136 

form   of,  408,  421 
of  Chancery  proceedings,  125 

form  of,  420  (see  Chancery  Proceedings) 
of  County  Court  Judge,  on  proof  of  death,  &c.,  of  subscribing 
witness,  117,  119,  120,  144 

form  of,  398 
of  County  Court  Judge,  Major  or  Warden  on  Reg.  Books,  68 

form  of,  397 
of  discharge  of  mortgage,  (see  Discharge  of  Mortgage,  Cer- 

ficaie.  of) 
of  Judge  on  proof  of  loss  of  Registry  Books,  &c.,  353 
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CERTIFICATE  (continued), 

should  be  endorsed  or  attached  to  instrument,  355 

form  of,  431 

of  Lis  Pendens,  125   (see  Lis  Pendens) 
of  payment  of  taxes,  14 

form  of,  403 
of  person  taking  affidavit  abroad,  under  Reg.  Act  of  1846, 107 

form  of,  415 

of  proceedings  in  any  Court,  14 
of  proof  of  execution  before  Justices  in  Session,  118 

form  of  419 
of  Registrar,  must  follow  statutory  requirements,  152 

negligent  omission,  26 

limitation  of  Registrar' » liability  upon,  44,  443 
of  Registration,  144,  145 

form  of,  398 

endorsation  of,  145,  150 

at  what  time  it  should  be  endorsed,  146 

effect  of,  145,  150 

what  it  is  evidence  of,  146 

is  pijina  facie  evidence  of  fact  and  date  of  registry,  154, 
155 

is  not  the  sole  or  best  evidence,  154 

evidence  of,  may  be  rebutted,  154 

is  conclusive  evidence  under  the  New  Brunswick  Reg. 
Act,  154 

unnecessary  to  prove  signature  or  office  of  person  sign- 
ing, 155 

if  qualified,  is  not  admissible  in  evidence,  151.  153 

no  fee  allowed  for,  154 
forgery  of,  is  a  felony,  365 

CERTIFIED  COPY, 

certificate  accompanying,  56,  136 

forms,  408,  421 

of  memorial  is  evidence  of  fact  of  registration,  58 
otherwise  under  the  Irish  Registry  Acts,  174 
of  order  in  council,  157 

when  it  operates  as  a  release,  12 
of  power  of  attorney,  14,  132  (see  Power  of  Attorney) 
of  registered  instrument,  53,  56 
other  than  a  will,  136 

form  of,  421 

admissible  in  evidence,  56,  57 

to  be  furnished  upon  separation  of  counties,  &c.,  58 
notice  of  intention  to  use,  in  lieu  of  originals,  57 

form  of,  408 
notice  disputing  validity  of  original  instrument,  57 

form  of,  409 

request  to  Registrar  to  furnish,  54 
form  of,  407 

CHANCERY  PROCEEDINGS,  (see  Lis  Pendens) 
certificates  of,  14,  125 

form  of,  420 

decrees,  &c. ,  affecting  lands,  127 
by  whom  signed,  ifec.,  128 
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CLERICAL  EKRORS, 

do  not  vitiate  registration,  103,  173,  358 

CLERK  OF  THE  PEACE, 

duplicate  covenant  of  Registrar  to  be  filed  with,  30 
to  furnish  copies  thereof  when  required,  34 

fees  for,  34 

to  furnish  certified  copies  of  certain  By-laws,  &c.,  affecting 
roads,  199,  201 

CLOUD  ON  THE  TITLE, 
removal  of,  223 

CODICIL,  18,  166,  443  (see  Will) 

COMMISSION. 

of  Registrar  unaffected  by  removal  of  Registry  Office,  21 
Registrar  appointed  by,  26 

COMMISSIONER  OF  CROWN  LANDS, 

to  furnish  maps  and  plans  of  Towns  and  Townships,  368 
to  cause  proper  survey  and  plans  to  be  made  in  certain 

cases,  363 
attested  copies  of  plans  by,  are  evidence  of  the  originals,  365 

COMPANIES, 

Registry  Act  is  binding  upon  Railway,  258 

CONSIDERATION, 

is  either  good  or  valuable,  219 

necessary  to  support  priority  of  registration  must  be  valu- 
able, 2-20,  221 

what  is  deemed  to  be  a  valuable,  219 
adequacy  or  inadequacy  of,  219,  225 
illegal,  220 

must  not  be  tainted  with  fraud,  223 
unexpressed,  may  be  proved,  if  not  inconsistent,  225 
onus  of  proving,  rests  upon  him  who  claims  priority,  226 

CONSOLIDATION  OF  SECURITIES, 

defective  registration  does  not  amount  to  notice  in  cases  of, 

315 
equitable  right  of,  does  not  prejudicially  affect  purchaser 

for  value,  335 
general  rule  as  to,  334 
does  uot  amount  to  •'  tacking,"  338 

CONSTRUCTIVE  NOTICE,  (see  Notice) 

is  ineffectual  to  defeat  priority  gained  through  registration! 
230 

CONTRACT, 

every,  in  writing  affecting  lands,  may  be  registered,  11,  15 
CONVEYANCE, 

definition  of,  12 

removal  of  fraudulent  or  voluntary  conveyance,  223 

30 
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CONVEYANCER, 

Registrar,  Deputy  Registrar   and    Clerks  prohibited    from 
acting  as,  46 

COPIES,  56  (see  Certified  Copies) 
CORPORATION, 
Municipal, 

Registry  Act  is  binding  upon,  258 

recovery  of  fees  against,  by  Registrar,  382  (see  Fees) 
Seal  of 

registration  of  instrument  under,  signed  by  Secretary, 
&c.,  121 

effect  of  affixing,  121 

must  be  properly  affixed,  121 

what  is  a  sufficient  affixing  of,  122 

affixing,  dispenses  with  affidavit  of  execution,  121,  123 

requisites  to  validity  of  deed  under,  122 

proof  of,  123 

should  be  attested,  123,  124 

certificates  of  discharge  of  mortgage  under,  124 

deed  under,  must  be  signed,  122,  123 

COSTS, 

of  proving  original  instrument,  57 

of  application  to  alter  or  amend  plans,  <fec.,  346 

of  searches,  &c.,  allowed  upon  taxation  in  suits,  372 

COUNTY, 

interpretation  of,  19 

establishment  of  Registry  Offices  in,  20,  21 

Registry  Office  to  be  established  in  every  new.  20 

COUNTY  CROWN  ATTORNEY, 

to  proceed,  at  Inspector's  request,  against  persons  neglecting 
to  file  plans,  393 

COUNTY  COUNCILS, 

must  erect  and  maintain  Registry  Office  vaults,  &c.,  22 
mandamus  against,  to  enforce  duties  of,  23,  24 
not  liable  for  rent,  if  they  neglect  to  provide  Registry  Offi 
ces,  &c.,  23 

COUNTY  JUDGE, 

certificate  of,  upon  proof  of  death,  &c.,  of  subscribing  wit- 
ness, 117,  119,  120 

form  of.  398 
certificate  upon  Registry  Book,  68 

form  of,  397 
COURT, 

seal  of,  affixed  to  written  instrument,  dispenses  with  affi- 
davit of  execution.  121 

COVENANT, 

action  upon,  41 
where  joint  and  several,  41 
of  Registrar  and  his  sureties,  30 
form  of,  396 
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COVENANT  (continued), 

duplicates   to  be  transmitted  to  Provincial  Secretary  and 

Clerk  of  the  Peace,  30 

copies  of  may  be  obtained,  34 
release  of,  211 
registration    of,    does   not   extend   it   beyond   its   original 

import,  86,  258 
to  renew  lease,  83,  86  (see  Lease) 

CROWN  GRANTS, 

no  provision  for  registration  of,  before  January  1st,  1866, 

11, 156 
list  of,  to  be  furnished  to  the  Registrar  by  the  Provincial 

Secretary,  11,  363 
what  instruments  can  be  registered  prior  to  issue  of,  157, 

205,  206 

registration  of  will  of  nominee  or  assignee  before  issue  of,  206 
other  instruments  must  be  filed  in  Crown  Land  Offices,  157 

they  must  be  unconditional,  157 
manner  of  registering,  156 
affidavit  verifying  copy  of,  157 

form  of  422 

exemplification  of,  156,  157 
abstract  of  title  is  not  evidence  of,  55 

DAMAGES, 

liability  of  Registrar  and  sureties  to  action  for,  40  (see  Reg- 
istrar) 

DATE, 

absence  of,  in  memorial  and  instrument,  173 

two  or  more  instruments  affecting  same  lands  registered 

upon  the  same,  152,  153,  324 
of  registration,  endorsed  certificate  is  evidence  of,  154, 155 

,  DEATH, 

of  subscribing  witness,  117  (see  Subscribing  Witness) 
of  Testator,  166  (see  Will) 

DECLARATION, 

of  death,  <fec.,  of  subscribing  witness,   117  (see  Subscribing 

Witness) 
of  Registrar  on  re-copying  old  Registry  Book,  75  (see  Rcgit- 

trar) 
or  affirmation  may  be  substituted  for  affidavit,  112.  115 

DECREE, 

for  alimony,  registration  of,  14,  125,  131 

for  foreclosure,  registration  of,  14,  127 

in  Chancery,  for  registration  of,  127 

how  far  person  is  bound  by  registration  of,  131 

removal  of  registered,  131  (see  Lis  Pendens) 

DEDICATION, 

of  streets,  &c. ,  349  (see  Plan) 
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DEED,  (see  Instrument) 

from  Sheriff,  15,  281,  289  (see  Sherijf) 
from  Treasurer,  281  (see  Taxes) 
unsigned,  not  capable  of  registration,  97,  123 
voluntary,  220  (see  Voluntary  Conveyance) 

DEFECTIVE  CONVEYANCE,  (see  Registration) 

Registrar  must  register,  if  properly  authenticated,  151 
registration  of,  256,  314,  322 

DEFECTIVE  REGISTRATION, 
amounts  to  notice,  314 

except  in  the  case  of  consolidation  of  securities,  315 
Registrar  prohibited  from  registering  in  future  upon  defec- 
tive proof,  315 

retrospective  effect  of  the  79th  section  as  to,  315,  316 
how  far  cured,  355,  357 

Registry  Act  of  1846,  was  imperative  in  its  requirements,  356 
the   Irish  Registry  Act  is  mandatory  as  to  proof  for  regis- 
tration, 357 

of  certificate  of  discharge  of  mortgage,  182 
clerical  errors  and  formal  omissions,  173,  358 
retrospective  effect  of  the  87th  section  in  respect  to,  358 
relating  to  unincorporated  villages.  63,  359 
prior  to   March  29th,  1873,  is  not  void,  for  any  defect  in 

proof,  359 

remedial  effect  of  the  88th  section  in  regard  to,  360 
caused  through  the  absence  of  proper  certificates  or  entries, 
360 

DELIVERY, 

registration  amounts  to,  257 

of  Registry  Books,  72  (see  Registrar — Registry  Books) 

DEPOSIT  OF  TITLE  DEEDS, 

writing  accompanying,  is  capable  of  registration,  12 

DEPUTY  REGISTRAR, 

included  in  the  word  "Registrar,"'  25 
appointment  of,  44 

by  Registrar,  44,  46 

must  be  in  writing  under  official  seal,  44 

form  of,  406 
duties  of,  44 

must  make  oath  of  office,  46 
form  of,  406 

attendance  at  office,  52,  53 

must  account  to  Registrar  for  fees  of  office,  45 

upon  death  or  removal  of  Registrar.  44 
disabilities  of, 

cannot  make  a  deputy,  45 

cannot  produce   registered   document,   upon   subpoena 

without  permission,  59 
liability  of, 

is  not  responsible  for  neglect  of  duties  except  to  Regis- 
trar, 40 

while  executing  office  of  Registrar,  50 
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DEPUTY  REGISTRAR  (continued), 

may  be  indicted  for  misdemeanor,  45 

even  after  dismissal  from  office,  45 

jointly  indictable  with  Registrar,  45 
the  Registrar  is  liable  for  the  acts  of  the,  40,  41 
removal  of,  44 

DESCRIPTION  OF  LANDS, 

absence  of  local  or  specific,  in  instrument,  61,  63,  65,  279 

in  memorial,  170 

in  partial  discharge  of  mortgage,  188 

accompanying  list  of  Crown  Grants,  363 

DISCHARGE, 
denned,  13 

DISCHARGE  OF  MORTGAGE,  CERTIFICATE  OF 
under  former  Registry  Acts,  178 
how  registered,  177 
form  of,  399 
omissions  in,  185,  187 
alteration  of  date  in,  after  execution,  187 
entry  in  Registry  Book  is  evidence  of  due  form  of,  184 
must  be  executed  in  the  presence  of  one  witness,  177 
even  if  executed  under  corporate  seal,  124 

addition,  &c.,  of  witness  need  not  appear  in  attes- 
tation clause,  198 

separate,  required  for  each  mortgage  to  be  discharged,  185 
efficacy  of,  is  derived  from  its  entry  aud  registration,  177, 183 
upon  being  registered  operates  as  are-conveyance,  12, 177, 182 
notwithstanding  proof  is  defective,  182 
or  executed  after  default  in  payment.  184 
takes  effect  from  the  date  of  registry,  182 
Registrar's  certificate  on  mortgage  of  discharge  entered 

is  evidence  of  re-conveyance,  184 
is  not  an  estoppel  as  to  fact  of  payment,  183 
prior  to  registration  is  only  evidence  of  payment,  12, 13,  183 

and  the  mortgagee  retains  the  legal  estate,  185 
mortgage  must  be  registered,  178 

if  unregistered,  mortgagee  must  re-convey,  179 
English  practice  as  to  discharging  unregistered  mort- 
gage, 178 
who  are  entitled  to  receive  mortgage  moneys  and  discharge 

mortgages,  180 

by  agent  under  power  of  attorney,  183 
by  assignee  of  mortgage,  177 

assignment  as  well  as  mortgage  must  be  registered,  179, 

180 

if  unregistered,  assignee  must  either  register  or  re-con- 
vey, 180 
mortgagee  cannot  in  such  case  execute  certificate 

of  discharge,  180 
l>y  Bailiff,  193  (see  Sheriff) 
how  executed,  197 
form  of,  399 
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DISCHAEGE  OF  MORTGAGE,  CERTIFICATE  or  (continued), 

request  of,  to  Division   Court  Clerk  to  attach  seal  of 
Court,  193-197 
form  of,  428 

has  no  power  to  execute  re-conveyance  in  lieu  of,  197 
only  operates  as  a  re-conveyance  where  all  the  mortgage 
1   moneys  are  paid,  197 
by  corporation,  124 
by  executors  and  administrators,  181 
by  one  of  several,  181 
foreign,  181 

by  married  woman,  191 
form  of,  399 
statutes  relating  to,  191 
jointly  executed  with  husband,  191,  192 
what  amounts  to  a  joint  execution,  192 
order  dispensing  with  consent  of  husband,  192 
executed  prior  to  Dec.  19,  1868,  confirmed.  193 
by  Sheriff,  193 

how  executed,  197 

form  of,  399 
no  power  to  execute  a  re-conveyance  in  lieu  of,  197 

only  operates  as  a  reconveyance  when  all  mortgage 

moneys  paid,  197 

will  be  inoperative  if  taken  under  misapprehension  of 
rights,  185,  195 

where  the  legal  estate  does  not  pass,  185 

where  improper  form  of  certificate  is  adopted,  186, 

196 
when  a  re-conveyance  will  be  presumed  in  the  absence 

of,  188 
registration  of  mortgage  in  full  protects  the  mortgagor 

in  taking,  187 
of  leaseholds, 

Registry  Act  does  not  appl.y  to  disharge  of  mortgage! 

of  leasehold  interests,  444 

on  payment  of  same,  mortgagee  must  execute,  re- 
assignment, &c. ,  444 

to  purchaser  of  mortgagor's  interest  at  Sheriff's  Sale. 
188,  194,  195 
form  of,  428 

when  same  will  be  inoperative,  195 
partial,  188 

description  of  lands  in,  188 
statement  of  amount  in,  188 
caution  to  be  observed  in  executing,  189 
action  against  person  executing,  188 

DIVISION  COUET, 

penalty  for  refusal  or  neglect  to  register  plans,  recoverable 

in,  338.  351 
Clerk  of,  requisition  to  by  Bailiff,  193,  197 

form  of  428 
DUPLICATES, 

registration  through,  143,  145 
must  be  compared  by  Registrar,  150;) 
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DUTIES, 

of  Deputy  Registrar,  44  (see  Deputy  Registrar) 
of  Inspector,  391  (see  Inspector  of  Registry  Offices) 
of  Registrar,  44  (see  Registrar) 

EJECTMENT, 

•when  defendant  in.  is  estopped  from  denying  the  registered! 

title  of  plaintiff,  258 
registration  of  plaintiff's  deed  after  bringing,  445 

ENDORSATION, 

of  instruments  with  certificate  of  registration,  145,  150,  154 
is  prima  facie   evidence   of  registration   and  execution  of 
same,  145 

evidence  in  action  of  ejectment,  146 
presumption  that  party  signing  is  the  Registrar,  146 
at  what  time  endorsement  should  be  made,  147 
under  Quebec  Registry  Laws  certificate  may  be  attach- 
ed, 147 

is  evidence  where  Registry  Books  are  lost,  353 
of  affidavit  of  execution  01  instrument,  102,  109 
of  certificate  of    party  taking  affidavit   abroad  under 

Reg.  Act  of  1846,  107 

of  certificate  by  County  Court  Judge  on  proof  of  execu- 
tion in  certain  cases,  117,  120 

of  certificate  by  Chairman  of  Justices  in  Session,  117 
of  certificate  of  Judge  in  case  of  loss  of  Registry  Books, 

353,  355 
of  order  dispensing  with  consent  of  husband,  192 

ENDORSED  DEED, 

memorial  of,  174 

form  of,  427 

ENROLMENTS, 

Statute  of,  2 
ENTRY, 

omission  of,  in  Indexes,  66,  77,  78,  361 

registration  number  of  an  instrument  is  evidence  of,  153,324 

Registry  Book  is  evidence  of.  153 

EQUITABLE  INCUMBRANCES, 

invalid  as  against  registered  instruments,  324,  329 
meaning  of  term,  "  same  party,  his  heirs  or  assigns,"  330 
notice  of  defeats,  priority  of  registration,  238,  328,  329 
rights  of,  259 

EQUITABLE  MORTGAGES.  12,  326,  327 

ERECTION  OF  REGISTRY  OFFICES,  22  (see  County  Coun- 
cils— Registry  Offices) 

ERRORS, 

clerical,  do  not  vitiate  registrption,  103,  173,  358 

in  abstract  index,  77,  361 

in  abstract  of  title,  43 

in  alphabetical  index,  66,  78 

Registrar  liable  to  damages  caused  by,  44 
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ESTABLISHMENT  OF  EEGISTKY  OFFICES,    (see  Registry- 
Offices) 

ESTOPPEL, 

discharge  of  mortgage  is  not  an  estoppel  as  to  fact  of  pay- 
ment, 183 

EVIDENCE, 

of  entry,  Registry  Book  is,  153 
abstract  of  title,  admissibility  of,  as,  56,  374 
of  execution  ot  instrument,  94  (see  Affidavit) 
of  patent,  abstract  of  title  is  not,  55 

exemplification  or  certified  copies  of  registered  instruments 
may  be  given  in,  56,  57 

notice  of  intention  to  use  certified  copies  as,  57 

form  of,  409 
notice  disputing  validity  of  original  instrument,  57 

form  of,  409 
of  registration,  certificate  of  registration  is,  145-150 

qualified  certificate  is  not,  151 
of  memorial,  169  (see  Memorial) 
of  power  of  attorney,  136  (see  Power  of  Attorney) 

EXECUTION, 

creditor  is  not  a  purchaser  within  the  act,  216,  292 
against  lands,  289  et  seq.  (see  Sheriff') 
of  instruments,  94  et.  seq.  (see  Affidavit) 

EXECUTORS  AND  ADMINISTRATORS, 
assignment  of  mortgage  by,  181,  183 

need  not  state  their  acting  in  that  capacity,  182 
discharge  of  mortgage  by,  181,  182  (see  Discharge  of  Mort- 
gage) 
foreign,  cannot  act  in  this  Province,  181 

EXEMPLIFICATION, 

of  Crown  Grant,  156,  157  (see  Crown  Grant) 

of  letters  of  administration  with  will  annexed,  18,  158,  160 

of  registered  instruments,  56,  57  (see  Evidence) 

FALSE  SWEARING, 
to  be  perjury,  365 

FEES, 

abstract  of  title,  373 

.  figures  in,  how  charged,  381 

affidavits,  378 

entries  in  different  townships,  148,  368,  370 
certificates,  376 
certified  copies,  376 
certificates,  of  discharge  of  mortgage,  381 

payment  of  taxes,  381 

other  certificates,  381 
making  copies  of  memorials,  instruments  and  statements 

from  another  county,  74,  377 
entering  lots  under  sec.  35,  378 
exhibiting  original  instilments,  378 

plans,  380 
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FEES,  (continued), 
filing  plans,  376 

inspection  of  abstract  index,  372 
for  registration  generally,  367 
searching  abstract  index,  371 

alphabetical  index,  373 

titles,  371 

general,  371 

regulated  by  number  of  references,  not  entries,  372 
re-copying  old  books,  &c.,  377,  382 

statements  furnished  upon  separation  of  counties,  69,  71, 
74,  377 

Inspector's  order  a  pre-requisite  to  recovery  of,  377 
statement  of,  to  be  furnished  by  Registrar  to  applicant,  382 

form  of  request  for,  431 

Registrar  is  not  entitled  to  notice  on  refusal,  42,  382 
table  of,  to  be  posted  up,  382 
tabulated  statement  of,  370  (see  Appendix  C) 
surplus,  application  of,  387 

action  against  Registrar  for  not  paying  over,  388 
must  be  tendered  to  Registrar  for  services,  54 
payable  before  registration,  384 

prepayment  may  be  waived,  384 

in  lien  exists  upon  instrument  for  non-payment  of,  384 
recovery  of  from  municipal  corporations,  382 

effect  of  inspector's  certificate,  383 

proof  of  demand  and  refusal,  383 

request  should  be  in  writing,  384 

form  of,  432 

action  for,  to  try  right  to  office  of  Registrar,  26,  73 
Registrar  cannot  sue  for,  where  not  expressly  provided  for. 

367 

for  registrations  under  other  Statutes,  370  (see  Appendixes 
B  and  G) 

restricted  to  fees  prescribed  by  such  Statutes,  370,  438 

except  where  the  instruments  do  not  conform  thereto, 

371,  438 

Registrar  must  keep  an  account  and  make  returns  of,  386 
to  Registrar  for  attendance  upon  subpoena,  59 
Solicitor  is  not  bound  to  advance,  to  register  client's  instru- 
ments, 385 
disbursements  for,  allowed  upon  taxation  of  costs  in  suit,  372 

FILING,  (see  Plan) 

plan,  337 
FORECLOSURE, 

decrees  for,  11,  127 

certificate  of  filing  of  bill  for,  need  not  be  registered,   14, 
127,  129 

FOREIGN, 

country,  affidavits  sworn  in,  105,  106  (see  Affidavit) 
deed  of  insolvency,  212 
executor  or  administrator,  181 

FORGING, 

certificate,  affidavits,  &c.,  to  be  felony,  365 
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FORMS,  (see  Index  of  Forms) 

appendix  of,  403 
FRAUDULENT  CONVEYANCE, 

registration  of,  confers  no  priority,  252,  253 

removal  of,  223 

unregistered  instrument  adjudged  a,  against  purchaser  fo 
value,  &c.,  204 

FRAUDULENT  PRACTICES, 

by  Registrar,  41,  50 
FURTHER  CHARGE, 

registration  of,  211,  212 

notice  of  prior  mortgage  is  not  notice  of,  238 

GENERAL  DESCRIPTION  OF  LANDS, 
in  instrument,  61,  63-65,  279 
in  memorial,  170 

GENERAL  REGISTRY  BOOK,  61,  63,  65  (see  Registry  Booki) 
alphabetical  index  to,  66 

GRANT, 

from  the  Crown,  11.  156  (see  Crown  Grant) 
of   letters  of   administration,    14,   158  (see  Administration 
with  Will  annexed) 

GRANTOR, 

execution  by  the,  must  be  shewn  in  affidavit  of  execution,  96 

GRASS, 

sale  of,  is  an  interest  in  lands,  16 

GROWING  TIMBER,  16.  17,  307  (see  Timber) 

GUARANTEE  BOND, 

may  be  given  by  Registrar,  30 
form  of,  403 

HOLIDAYS, 

allowed  to  Registrar,  52.  53 

no  instrument  can  be  registered  thereon,  52,  53 

interpretation  of  word  "holiday,"  53 

HOURS  OF   ATTENDANCE, 

regulated,  52 

instruments  cannot  be  received  except  within  the,  52,  53 

HUSBAND, 

jointly  executing  discharge  of  mortgage  to  his  wife,  191 
order  dispensing  with  execution  of  instrument  by,  may  b» 
registered,  192 

INCONSISTENT  CONVEYANCES, 

by  same  grantor,  264 
INDEX,  (see  Abstract  Index — Alphabetical  Index) 

of  forms,  446 
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INDICTMENT', 

lies  against  Deputy  Registrar  after  removal,  45 
joint,  will  lie  against  Registrar  and  Deputy,  45 

"  INEVITABLE  DIFFICULTY," 

what  is,  and  what  is  not,  272  et  seq.  (see  Wills) 
INFANCY, 

does  not  prevent  registration  by  devisee,  &c.,  272  (see  Will) 
INFORMATION, 

of  quo  warranto  for  office  of  Registrar,  26 
INSANITY, 

of  subscribing  witness,  117  (see  Stibscribiny  Witnett 

of  devisee,  Ac.,  272  (see  Will) 

INSOLVENCY, 

deed  of  assignment  in,  64,  65 
foreign  deed  in,  212 
proceedings  in,  15 

INSPECTOR  OF  REGISTRY  OFFICES, 
appointment  of,  390 
importance  of  appointment  of,  390 
satisfactory  working  of  system  of  inspection,  390 
may  permit  several  Registry  Books  to  be  in  use  at  once,  62 

form  of  permit,  413 
may  order  old  Registry  Books  to  be  re-copied,  74,  75 

form  of  order,  414 
duties  of, 

to  inspect  buildings,  391 

to  see  that  proper  books  are  provided,  391 

to  ascertain  that  Registry  Offices  are  kept  open,  391 

to  settle  upon  device  of  official  seals,  392 

to  inspect  new  indexes,  &c.,  392 

to  see  that  proper  plans  are  filed,  393 

to  instruct  County  Crown  Attorney  to  proceed  against 
persons  neglecting  to  file  plans,  393 

to   report   upon   vacancies  in   office   of  Registrar  and 
Deputy,  393 

to  instruct  Registrars  in  their  duties,  if  required,  394 

to  ascertain  sufficiency  of  sureties,  394 

to  require  new  recognizances,  33 

to  report  to  the  Lt.-Governor,  394 
salary  of,  395 

INSTRUMENT,  (see  Deeds— Registration) 
interpretation  of  word,  11 
when  to  be  deemed  registered,  79,  167 
what  may  be  registered,  11,  16,  81 
executed  in  England,  though  unstamped,  can  be  registered 

here,  443 

registration  of,  other  than  wills,  in  several  Registry  Offices, 
136 

at  full  length,  143 

in  two  or  more  parts,  145 

endorsation  of  certificate  on  each  part,  145 
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INSTRUMENT,  (see  Deeds— Registration)  (continued), 
affecting  lots  in  different  localities,  147 
affecting  lands  situs  te  in  different  counties,  148 
not  requiring  registry,  88,  167,  312 
is  notice,  231,  302,  304,  305 

required  to  be  registered  under  certain  Statutes,  433 
must  be  copied  in  the  proper  Registry  Book,  150 
must  be  entered  in  the  proper  Registry  Office,  313 
must  be  entered  in  consecutive  order,  152 
and  be  numbered,  155 

registration  number  of,  is  evidence  of  its  entry,  153 
bow  to  be  registered,  156 
must  itself  be  registered.  209 

endorsation  of  certificate  of  registration  upon,  145, 150 
recitals  in,  relating  to  an  unregistered  instrument,  209 
every,  in  chain  of  title  must  be  registered,  88,  213.  264,  310 
claiming  priority  must  be  executed  by  person  having  title  at 
time  of  execution,  952,  255 
by  a  stranger  to  the  title,  253 
by  grantor  after  title  has  passed  by  a  prior  conveyance, 

253 

by  heir  at  law  without  notice  of  transfer  by  ancestor,  253 
by  assignee  in  insolvency,  after  prior  bona  fide  transfer 

by  insolvent,  254 

executed  before  Jan.  1,  1866,  registration  of,  how  made, 
167 

proof  of  such  registration,  169,  (see  Memorial) 
proof  of  registration  of,  since  that  date,  94  (see  proof  for 

registration — A  ffi.dy.vit) 
the  Registry  Act  contemplates  registration   of  every, 

16,  81 
but  unsigned  deed  is  incapable  of  registration,  97 

INTERPRETATION  CLAUSE,  11  et  seq. 

JUDGE. 

to  grant  certificate  upon  proof  of   loss  of  Registry  Books, 

&c.,  353,  355 
of  Count.y  Court  to  grant  certificate  upon  proof  of  death, 

&c.,  of  witness,  117,  119,  120 

JUDGMENT  CREDITOR, 

is  not  a  purchaser  within  the  Registry  Act,  216 

JURATS, 

to  affidavits,  110 
forms  of,  415-417 

JUSTIFICATION, 

affidavit  of  sureties,  30 
forms  of,  396,  405 

LACHES,  261  (see  Neglect  to  Register) 

LAND, 

interpretation  of  word,  16 
assignment  of  unpatented,  205 
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LANE, 

dedication  of,  by  filing  plan,  349,  350 

LEASE, 

what  leases  are  within  the  Registry  Act,  13,  82 

registration  of,  13,  82 

creation  and  commencement  of  term,  83 

extension  of  term  by  renewal  or  covenant  to  renew,  83,  86 

to  ties  quoties  covenant  is  not  within  the  exception,  85 

"  actual  possession  "  must  go  along  with  unregistered,  85 

nature  of  the  "  actual  possession,"  90 

does  not  extend  to  lease  in  futuro,  85 

should  be  continuous,  93 

when  lessee  should  be  in  possession  under  the  lease,91,  92 
equitable  terms,  86 
in  futuro,  87 

must  be  registered  in  all  cases  where  term  exceeds  7  Jyears,  93 
neglect  to  register,  88 
notice  of  unregistered,  89 

recital  of  unregistered  lease   in  conveyance  how    far 

notice  thereof,  90 
by  mortgagor,  subsequent  to  execution  of  mortgage,  237,  309 

lessee  of  mortgagor  is  bound  by  prior  registry  of  mort- 
gage, 309 
assignment  of,  87 

agreement  for,  18 

registration  of  the  assignment  is  not  a  registration  of 
the,  88 

LEASEHOLD  INTERESTS, 

agreement  for  assignment  of,  18 

mortgage  of,  when  satisfied,  must  be  discharged  by  reassign- 
ment or  deed  of  release,  444 
the  Registry  Act  does  not  apply  to  mortgage  of,  444 

LEGACY  CHARGED  UPON  LAND, 

assignment  of,  under  English  Registry  Act,  17 
is  capable  of  registration,  18 

LEGAL  ESTATE, 

is  transferred  by  the  mortgage  to  the  mortgagee,  177 
is  retained  «by  the  mortgagee  until  discharge  or  re-convey- 
ance, 185 

to  be  a  purchaser  within  the  Registry  Act  one  must  be  pos- 
sessed of  the,  218 

LETTERS, 

accompanying  deposit  of  title  deeds  may  be  registered,  12 
of  administration  with  will  annexed,  158  (see  Will) 
of  administration,  production  of,  is  evidence  of  intestacy,  281 
of  attorney,  14 

LIABILITY, 

of  Deputy  Registrar,  40  (see  Deputy  Registrar) 
of  Registrar  and  sureties,  30,  40,  50  (see  Registrar 
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LIEN, 

defined,  325 

equitable,  is  not  valid  ^against  a  registered  instrument  by 
same  party,  &c.t  324 

notice  of,  328 
Tender's,  for  unpaid  purchase  money,  325 

»has  priority  over  a  judgment  creditor,  325,  326 

notice  of,  329 

Registrar  has  no,  upon  instruments  for  nonpayment  of  fees, 
443 
of  Mutual  Insurance  Companies,  abolished,  265,  445 

LIEUTENANT  GOVERNOR, 

appointment  of  Registrar,  by,  26 
Registrar  to  make  returns  to,  386 
Inspector  to  report  to,  394,  395 

LIMITATION, 

of  Registrar's  liability  for  loss  from  errors  or  omission,  44 

on  erroneous  certificate,  44 

of  right  of  action  against  Registrar,  when  barred,  443 
of  sureties'  liability  to  amount  of  penalty  in  the  Bond,  41 

LI8  PENDENS. 

doctrine  of,  125 

is  not  constructive  notice,  126 

certificate  of,  must  be  filed,  14,  127 

except  in  foreclosure  suits,  14,  127,  129 

form  of,  420 

effect  of  registering,  128 

extends  only  to  the  rights  involved  in  the  the  suit, 

128 

does  not  affect  one  with  fraud,  129 
how  far  a  person  is  bound  thereby,  131 
conveyance  taken  pendente  lite  is  not  void,  129 
when  effect  of,  ceases,  129 
vacation  of,  129,  130,  132 ' 

form  of  order  vacating,  420 
form  of  certificate  of  order,  421 
registration  of  decree  dismissing  bill,  130,  131 
in  common  law  suits,  130 
in  alimony  cases,  131  § 

LIST  OF  INSTRUMENTS, 

to  be  registered  under  various  Statutes,  433 
LOCAL  DESCRIPTION, 

absence  of,  in  instruments,  61,  63-65,  279 
»  in  memorials,  170 

LOSS, 

arising  from  neglect,  Ac.,  liability  of  Registrar  for,  40 
of  Registry  Books,  (see  Re-registration) 

LUNACY, 

proceedings  in,  15 

of  subscribing  witness,  117  (see  Subscribing  Witnest) 
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MANDAMUS, 

to  County  Council  to  erect  Registry  Offices,  &c.,  23,  24 
to  Registrar  to  discharge  duties  of  his  office,  51 
to  deliver  up  instruments,  60,  384,  365 

registry  books,  73 
to  subscribing  witness  to  make  affidavit  of  execution,  111 

MANNER  OF  REGISTERING,    (see  Instrument— Registration) 
instrument  to  be  registered  in  full,  143 
of  instruments  executed  before  Jan.  1st,  1866,  167  (see  Me- 
morial) 

delivery  of  instruments  to  Registrar,  144 
what  certificates  are  to  be  registered  in  full,  144 
instruments  in  two  or  more  parts,  145 

relating  to  several  lots  in  different  localities,  147 
affecting  lands  in  more  than  one  county,  148 

MAP,  337  (see  Plan) 

MARGINAL  ENTRIES, 

to  be  made  by  Registrar,  155 

of  discharge  of  registered  mortgage,  177 

omission  of,  360,  361 

MARRIED  WOMEN, 

certificate  of  discharge  of  mortgage  by,  8,  191  et  seq. 
order  dispensing  with  concurrence  of  husband.  192 

MECHANICS'  LIEN, 

person  entitled  to,  and  registering  statement  is  a  purchaser 
within  the  Registry  Act,  215 

MEMORIAL, 

registration  through,  prior  to  Jan.  1st.,  1866,  169 

to  be  written  or  printed,  169 

forms  of,  425,  426 

contents  of,  170 

description  of  lands  in,  170 

registration  confined  to  the  lands  mentioned  in,  175 

by  whom  executed,  170 

affidavit  accompanying,  170,  171 

form  of,  4^5 
how  proof  m'ade,  170 
variance  between  instrument  and,  173 
absence  of  date  in,  173 
material  omissions  in,  173,  ]74 
clerical  errors  in,  173,  174 
who  must  be  the  witness  to,  175 
certified  copy  of,  is  evidence  of  fact  of  registry,  58, 
of  discharged  mortgage,  is  evidence  of  such  mortgage,  444 
of  instrument  endorsed  upon  another,  174 

form  of,  427  « 

of  power  of  attorney,   170 
of  will,  159,  170 

form  of,  426 

form  of  affidavit  accompanying,  427 
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MINUTE  OF  REGISTRATION, 
form  of,  399 

MISCONDUCT. 

Registrar  and  his  sureties  liable  for  loss  caused  by,  40 

MISDEMEANOR, 

Registrar  and  Deputy  jointly  indictable  for,  45 
Deputy  is  indictable  for,  although  after  dismissal,   45 

MONEY, 

order  for  payment  of,  out  of  rents,  can  be  registered,  18 

MORTGAGE. 

definition  of,  12 

writing  accompanying  deposit  of  title  deeds  by  way  of,  12 
equitable,  12,  326,  327 
of  unpatented  lands,  205 

to  secure  unpaid  purchase  money,  260,  290  et  seq. 
founded  upon  a  past  consideration,  218 
registration  of,  protects  equitable  title  of  mortgagor,  258 
at  full  length  protects  mortgagor  in  obtaining  discharge 

of,  187 
unregistered,  is  good  inter  paries  and  claimants  vmder  them, 

263 
foreclosure  of,  no  certificate  of  lis  pendens  need  be  registered, 

14,  127,  129 

transfers  legal  estate  to  mortgagee,  177 
until  discharge  of,  or  reconveyance  mortgagee  retains  the 

legal  estate,  183,  185 

memorial  of,   executed  prior    to  Jan.  1st,    1866,  169    (see 
Memorial) 

discharged,  is  evidence  of  such  mortgage,  444 
of  leaseholds,  444 

when  satisfied  are  discharged  byre-assignment,  &c.,444 
assignment  of,  12 

operative  words  of,  443 

must  be  under  seal,  443 

should  be  registered  to  protect  the  assignee,  445 

registration  of  is  not  notice  to  the  mortgagor,  308,  309 

but  is  notice  of  his  transferree,  309 
must  be  registered  to  enable  assignee  to  discharge,  179 

180 

if  unregistered  assignee  must  re-convey,  180 
with  notice  of  fraud  in  mortgage,  237 
by  executors  and  administrators,  180,   181 

need  not  state  that  they  execute  in  that  capacity,  182 
by  foreign  executor  or  administrator  is  invalid,  181 
assignee  of,  is  a  purchaser,  214 
to  what  extent,  217 

MORTGAGEE, 

is  a  purchaser  within  the  Registry  Act,  214 
is  a  transferee  of  the  legal  estate,  177 

retains  the  legal  estate  until  discharge  or  re-conveyance,  183, 
185 
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MOKTGAGOB, 

the  equitable  rights  of,  are  protected  by  registry  of  mortgage 

158 
the  lessee  of,  is  bound  by  the  prior  registry  of  mortgage,  309 

MORTMAIN,  STATUTES  or, 

registration  in   Registry  Office,    renders  deed  valid  under, 
without  enrolment,  257 

MUNICIPALITY, 

liability|to  Registrar  for  certain  fees,  383 

proof  of  demand  of  and  refusal  by,  383 

when  required  to  make  surveys  and  register  plans,  350 

MUNICIPAL  CORPORATIONS, 

Registry  Law  is  binding  upon,  203,  258 

MUNICIPAL  ROAD  BY-LAWS,  (see  By-laws) 

MUTUAL  INSURANCE  COMPANIES, 

formerly  registration  was   not  necessary  to  preserve  their 
lien,  265,  445 

NAMES, 

alphabetical  index  of,  78 

omission  to  enter  in,  66,  78 
alphabetical  index  of,  to  General  Registry  Book,  61 

omission  to  enter  in,  66 
index  of,  to  be  furnished  by  the  Registrar  on  separation  o 

counties,  69,  70 
of  parties  in  abstract  index,  75 

Registrar  must  enter,  76,  77 
of  parties  and  witnesses  in  memorial,  170 
of  witness  in  affidavit  of  execution,  94,  95 

need  not  necessarily  be  set  out  in  full,  103,  104 

NEGLECT, 

of  duties  by  Registrar,  40  et  seq.  (see  Registrar) 

of  County  Council  to  provide  Registry  Office,  &c.,  23 

of  owner  to  register  plan,  338 

of  owner  to  sign  plan,  343 

of  municipality  to  make  survey  and  register  plan,  351 

of  surveyor  to  certify  to  plan,  343 

NEGLECT  TO  REGISTER, 

postpones  or  defeats  prior  instrument,  '204,  259 

does  not  affect  the  rights  of  parties-to  instrument  as  between 

themselves,  89,  263 

a  mortgage  to  secure  unpaid  purchase  money  260 
each  deed  in  the  chain  of  title,  88,  213,  264 
securities  by  creditor,  261 
by  officer  of  the  Court,  261 
by  solicitor,  262 
by  trustees,  262 

NEW  COUNTY, 

establishment  of  Registry  Office  in,  20 

31 
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NEW  EECOGNIZANCES, 

may  be  required  by  the  Inspector,  33 
failure  of  Eegistrar  to  furnish,  33,  34 

NOMINATION,  26  (see  Appointment) 

NON-REGISTRATION  (see  Neglect  to  Register— Registration), 

of  instrument  does  rot  affect  its  validity  inter  partes,  263 

is  prima  facie  proof  of  fraud,  263 

NOTARIAL  COPIES, 

of  instruments  executed  in  the  Province  of  Quebec,  136 

admitted  HS  evidence,  1-1 2 

notice  of  unregistered,  142 

must  he  under  seal,  141 

laws  of  the  Province  of  Quebec  referring  to,  137,  141 

of  will,  18 

of  probate  of  will,  18 

NOTICE, 

of  action,  42  (see  Action) 

is  either  actual  or  constructive,  '2'23 

actual,  228 

definition  of.  230 

means  actual  notice  of  title  of  adverse  claimant,  231 

registration  is,  231,  232,  304,  306 

principle  upon  which  registration  is,  304 
when  registration  is  not,  231 
defective  registration  amounts  to,  314 

except  in  the  case  of  consolidation  of  securities,  315 
retrospective  effect  of  78  sec.,  315 
may  be  inferred,  231,  251 
through  recitals,  209,  210,  251 
possession  does  not  amount  to,  231,  235,  321 
is  binding  in  equity,  242 
of  prioi  equities,  237 
of  equitable  incumbrances,  238,  328,  329 
of  vendor's  lien,  329 

of  prior  mortgage,  is  not  notice  of  further  charges,  238 
of  unregistered  mortgage,  lessee  of  mortgagor  is  bound 

by, 237 

of  unregistered  will,  purchaser  from  heir-at-law  with,  237 
purchaser  with,  will  be  protected  if  he  claims  through 
one  without,  241 
may  validly  transfer  to  another  person  for  value, 

&c.,  240,  323 

purchaser  of  standing  timber  is  affected  with,  17,  307 
registration  of  assignment  of  mortgage  is  not,  to  mort- 
gagor, 308 

but  is  notice  to  his  transferee,  309 
of  "  prior  instrument  "  under  80th  sec.,  321  322 
registration  before  issue  of  patent  is,  206 
of  unregistered  assignment  of  unpatented  lands,  206, 

238,  322 

under  the  English  and  Irish  Registry  Acts,  227 
American  Registry  Acts,  228 
Registry  Laws  of  France,  228 
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NOTICE  (continued), 

by  whom  given,  242 

vague  rumours,  243 
when  given,  243 

before  money  is  paid  over,  244 

before  person  alters  his  position,  245 

former  doctrine  as  to  mortgage  moneys,  244,  245 

registration  before  acquisition  of,  not  necessary  to 

defence  for  value,  Ac.,  243,  321 
should  be  acquired  in  the  same  transaction,  245 
to  whom  given,  '245 

to  agent  is  notice  to  principal,  245 
to  one  of  several  grantees,  246 
to  one  of  several  trustees,  216 

not  in  the  case  of  a  mere  trustee,  246 
to  solicitor  is  notice  to  client,  246 
where  solicitor  is  guilty  of  fraud,  246 
where  the  fraud  consists  of  mere  concealment,  247 
where  the  solicitor  acts  for  both  parties,  247 
when  mortgagor  acts  as  solicitor  for  mortgagee,  248 
where  vendor  acts  as  solicitor,  248 
agent  of  solicitor,  249 
doctrine  of  imputed  notice,  246-249 

must  be  acquired  in  same  transaction,  249 
onus  of  rebuttal,  249 
abstaining  from  enquiry  amounts  to,  239 
gross  negligence  in  making  enquiry  amounts  to,  239 
evidence  of,  249 

should  be  clear  and  distinct,  249,  321 
so  clear  as  to  be  suggestive  of  fraud,  250,  321 
vague  rumours,  243 

simple  denial  ef,  is  insufficient  in  pleeding,  252 
effect  of,  235 

is  only  personal,  240 
when  reattaches  as  a  trust,  241,  249 
tenant  in  common  with,  240 
in  absence  of,  prior  registration  will  prevail,  316 
constructive,  2?8 

when  applicable,  229 

prior  to  Registry  Act  of  1865,  229 

is  insufficient  to  postpone  priority  of  registration, 

230 

possession  is  only,  231-235 
under  the  English  and  Irish  Registry  Acts,  230 
of  withdrawal  by  surety,  39 
^T,  form  of,  405 

of  intention  to  use  certified  copies  in  evidence,  57 
iiiu  form  of,  408 

disputing  validity  of  original  instrument,  57 
form  of,  409 

NUMBER,  (see  Registration) 

registration,  of  an  instrument  is  evidence  of  entry,  153,  324 

must  be  accorded  to  each  registered  instrument,  155 
of  instrument  to  be  entered  in  Abstract  Index,  75 

also  in  Registry  Book,  150 
must  be  entered  consecutively,  152 
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OATH  OF  OFFICE, 

of  Registrar,  44 

form  of,  397 
of  Deputy  Begistrar,  46 

form  of,  406 

before  whom  made,  44,  46 
transmission  of,  to  Provincial  Secretary,  44 

OFFICE, 

hours  of  attendance  at,  52 

OMISSION,  (see  Registrar) 
in  abstract  of  title,  77,  361 
in  Alphabetical  Indexes,  66,  78 
of  marginal  entries  in  Registry  Books,  360,  361 
of  lands  in  registered  instrument  through  error,  308 

OMITTING  TO  EEGISTEB, 

effect  of,  204,  259,  (see  Neglect  to  Register) 

ORDER, 

for  alimony,  14,  125,  131 

payment  of  money  out  of  rents,  18 
issue  of  subpoena  to  Registrar,  58  (see  Subpoena) 
to  compel   subscribing  witness  to  make  affidavit,  110  (see 
Subscribing  Witness) 

ORDER  IN  COUNCIL, 
registration  of,  11,  157 

when  certified  copy  of,  operates  as  a  release,  158 
how  registered,  157 

ORIGINAL  INSTRUMENTS, 

notice  of  intention  to  use  certified  copies  in  lieu  of.  57 

form  of  408 
notice  disputing  validity  of,  57 

form  of,  409 
exhibiting,  53,  378 
a  plan  is  an,  379,  380 
applicant  should  give  description  of,  378 
fees  for  exhibiting,  378 

PAROL  CONTRACT, 

possession  under,  is  not  notice,  234,  250 

PATENTS,  11.  156  (see  Crown  Grants) 

PENALTY, 

for  refusing  to  register  plans,  338,  344,  351,  352 
for  non-delivery  of  Registry  Books  on  removal,  72 
how  recovered,  338,  344,  351 

sureties  are  liable  only  to  amount  of,  in  covenant,  41,  50 
Registrar's  liability  is  not  restricted  to  amount,  of,  41 
how  recoverable,  50 

PERFECTING  SECURITIES, 
by  public  officers,  35 
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PERJURY, 

false  swearing  deemed  to  be,  365 

PLACE  OF  RESIDENCE, 
of  Registrar,  49 

of  witness  to  be  stated  in  affidavit  of  execution,  94 
object  of  requiring,  95 

PLAN, 

is  an, instrument,  379,  380 
registration  of,  337 

under  former  Registry  Acts,  338-340 
was  not  compulsory  before  Jan.  1st,  1866,  340 
of,  when  lands  subdivided  before  Mar.  4,  1868,  345 
what  the  scale  of,  must  show,  337 
must  be  signed  by  party  registering,  338 

form  of  memorandum,  430 
must  be  certified  by  Provincial  Land  Surveyor,  338 

forms  of  certificate,  400,  430 

neglect  of  owner  or  surveyor  to  sign  or  certify,  343 
duty  of  Registrar  on  receiving,  338 
instrument  must  conform  to,  340 

what  is  meant  by  conformity  to,  341 
where  whole  lot,  or  undivided  intei^st  therein  is  con- 
veyed, 342 

where  plan  refers  to  reservations  in  instrument,  342 
penalty  for  refusing  to  register,  338 

how  recovered,  338,  344 

Inspector  may  instruct  County  Crown  Attorney  to  pro- 
ceed in  case  of  refusal,  393 

when  duplicate  copy  of,  to  be  lodged  with  Treasurer  of 
municipality,  344 

penalty  for  neglect  or  refusal  to  lodge  duplicate,  344 
how  recovered,  344 
copy  of,  certified  by  Registrar,  admissible  as  evidence 

of  original,  344 

not  binding,  until  some  sale  is  made  thereunder,  346 
alteration  in  or  amendment  of,  346 

if  lots  sold  do  not  abut  on  street  to  be  closed  up,  347 
application  to  Court  or  Judge  for,  346,  349 
dedication  of  streets,  &c.,  by,  349,  380 
of   towns  and  villages  when  made  and  registered  by 
municipalities,  350 

request  to  clerk  of  municipality  to  make  and 'regis- 
ter, 351 

form  of,  431 
penalty  for  refusing.  351,  352 

how  recovered,  351 
how  certified,  351 

form  of  certificate,  430 
expense  of,  how  paid,  351 
formerly  not  compulsory,  351 

to  be  furnished  by  Commissioner  of  Crown  Lands,  363 
provisions  of  former  Registry  Acts,  363,  364 
attested  copy  of,  is  evidence  of  origigal,  385 
fees  for  filing,  376 
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PLEADING, 

simple  denial  of  notice  is  insufficient  in,  252 
setting  up  registration  a.fter  action  brought,  258 

POLICY  OF  KEGISTEY  LAWS,  204,  227,  302 

POSSESSION, 

is  constructive  notice  only,  231,  233,  235 
cannot  prevail  against  registered  title.  232,  235 
under  parol  agreement,  234,  250    • 

• 

POWER  OF  ATTORNEY,  14 

when  first  admitted  to  registration,   132 
certified  copy  of,  132,  133 
registration  of,  135 
use  and  effect  of,  135 
.  form  of  certificate  upon,  421 
what  it  is  evidence  of,  136 

of  documents  relating  to,  or  connected  with,  132,  134 
'certificate  of  discharge  of  mortgage  executed  under,  183 

PREAMBLE,  10 

PRIOR  INSTRUMENT, 
meaning  of,  318 

notice  of,  must  be  "actual,"  321 

actual  notice  of,  will  defeat  priority  of  registration,  316  et  seq. 
error  in  80th  section  as  to  time  of  acquisition  of  notice, 

319 

obvious  intention  of  the  Legislature,  319 
registration  before  acquiring,  not  essential  to  defence  of 
purchaser  for  value,  243,  321 

PRIORITY, 

of  instrument  at  Common  Law  and  under  Registry  Act,  316 

of  deed  under  power  of  sale  in  registered  mortgage,  225 

of  date  in  registered  instrument  prevails  over  date  of  regis  • 

tration,  444 

registration  of  a  fraudulent  or  void  title  obtains  no,  252,  25& 
of  sheriff's  vendee,  294,  295,  296 

PRIORITY  OF  REGISTRATION, 

conditional  upon  estate  passing  at  time  of  execution,  255 
will  prevail  in  absence  of  actual  notice,  316 
'doctrine  of,  broken  in  by  Courts  of  Equity,  317 

endorsation  of  equitable  doctrine  of  notice,  318 
defeated  by  notice  of  prior  equities,  328 
of  defective  conveyances,  256 

PRIVATE  PROPERTY, 

By-laws  opening  roads  upon,  14,  199  et  seq.  (see  By-laws} 

PROBATE, 

of  will.  14,  158 

affidavit  on  copy  of,  424 
exemplification  of,  18,  158 

affidavit  on  copy  of,  424 
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PROCEEDINGS, 

in  any  Court,  certificate  of,  14,  121 
in  bankruptcy  and  insolvency,  15 
in  Chancery,  certificates  of,  14,  125 

form  of,  420 
in  lunacy,  15 

PROOF  FOR  REGISTRATION,  94  (see  Affidavit) 
facts  to  be  proved,  94 

required  to  shew  authenticity  of  instrument,  &c.,  94 
Registrar  cannot  accept  other,  than  that  prescribed,  97 

cannot  reject  one  of  several  modes  of.  109 
may  be  made  by  affidavit,  affirmation  or  declaration,  112 
where  subscribing  witness  is  dead,  &c.,  117 
before  Justices  in  Session  prior  to  Jan'y  1st, .1866,  118 

form  of  certificate  by  chairman,  419 
certificate  of  County  Judge  as  to,  117,  119,  120 

form  of,  398 

of  instruments  executed  before  Jan'y  1st,   1866,  167,  169, 
(see  Memorial) 

PROVINCIAL  LAND  SURVEYOR,  (see  Surveyor] 
PROVINCIAL  SECRETARY, 

Registrar  to  transmit  duplicate  covenant  to,  30 

oaths  of  office,  of  Registrar  and  Deputy  to  be  forwarded  to, 

44,  46 

to  furnish  Registrar  with  list  of  Crown  Grants,  11,  363 
notice  to,  of  withdrawal  by  surety,  39 
form  of,  405 

PUBLIC  OFFICER, 
Registrar  is  a,  25 
Act  respecting,  30 

applies  to  securities  by  Registrar,  34 
perfecting  securities  by,  35 
act  of,  not  regarded  as  affecting  acts  of  individuals,  40,  41,  361 

PURCHASE  FOR  VALUE, 
evidence  of,  225 
onus  of  proving,  rests  on  person  seeking  priority,  226 

PURCHASER  FOR  VALUE, 
defined,  214 
who  is  a,  214 
who  is  not,  216 

must  hold  the  legal  estate,  218 
must  act  in  good  faith,  219 
Registry  Act  protects  honest,  219,  227 
repudiates  speculative,  219 

who  are  entitled  to  claim  rights  attaching  to  a,  224 
must  have  acquired  without  actual  notice,  226 
unregistered  instrument,  void  against,  without  actual  notice, 
204,  213 

QUO  WARRANTO, 

information  for,  at  Common  Law  to  try  the  right  of  office  of 
Registrar,  26 
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BACK  RENT, 

defined,  82 

leases  at,  were  exempted  from  registration  by  Eeg.  Acts  of 
1795  and  1846,  82 

RAILWAY  COMPANIES, 

the  Registry  Act  is  binding  upon,  258 

REAL   ESTATE, 

included  in  word  "  Lands,"  16 

RECITALS, 

referring  to  an  unregistered  instrument,  209,  210,  251 
how  far  notice,  '209,  210,  251 

RE-CONVEYANCE,  (see  Discharge  of  Mortgage,  Certificate  of) 
certificate  of  discharge  of  mortgage  operates  as  a,  when  re- 
gistered, 12,  J77,  182 
where  mortgage  or  assignment  is  not  registered,  178,  180 

RE-COPYING  OLD  REGISTRY  BOOKS, 
order  of  Inspector  for,  74 

form  of,  414 
declaration  of  Registrar  upon,  75 

form  of,  415 

REGISTERED  TITLE, 
defined,  207 

former  doctrine  may  yet  affect  titles,  208 
possession  cannot  prevail  against  a,  232 
when  defendant  is  estopped  from  denying  plaintiff's,  258 
registration  of  a  void  will  does  not  create  a,  444 
Registry  Books  are  evidence  of  a,  154 

REGISTRAR, 

includes  "  Deputy-Registrar,1'  25 
is  a  public  officer,  25,  361 

is  entitled  to  the  protection  of  the  Rev.  Stat.  (Ont.)  c.  73,  25 
presumption  in  favor  of,  52,  173 
appointment  of,  26 
by  commission,  26 

commission  not  affected  by  removal  of  office,  21 
tenure  of  office,  26,  27,  28 
amount  of  security  to  be  fixed  by  order  in  Council,  29 

to  execute  joint   and  several  covenant   with   approved 
sureties,  30 

form  of,  396 
to  transmit  duplicate  covenant  to  Provincial  Secretary, 

30 

to  file  the  other  duplicate  with  the  Clerk  of  the  Peace, 
30 

which  may  be  examined  and  copies  thereof  obtained, 

34 
may  give  security  of  guarantee  companies,  30 

form  of  guarantee  Bond,  403 

quere,  whether  the  Bond  should  be  furnished  in  addition 
to  covenant,  32 
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EEGISTBAK  (continued), 

new  recognizances  may  be  required  by  the  Inspector,  33 

should  be  furnished  without  being  so  required,  33 
certain  sections  of  the  Act  respecting  Public  Officers  ap- 
plicable to,  34-87 
may  be  required  to  give  further  security,  for  payment  of 

surplus  fees,  38 

sureties  may  withdraw  upon  notices,  39 
form  of  notices,  405 

when  the  "  one  month"  commences  to  run,  39 
Eegistrar  is  liable  to  his,  if  he  neglects  to  furnish  fresh 

security,  39 
are  liable  only  to  the  extent  of  the  penalty  in  covenant, 

&c.,41 
are  jointly  and  severally  liable  upon  covenant,  40 

action  against,  41 
liability  of,  at  Common  Law,  40 

depends  upon  the  nature  of  the  duty  devolving  upon 

him,  40 

for  acts  or  default  of  his  deputy,  40 . 
is  not  restricted  to  the  penalty  in  the  covenant,  41 
for  negligence,  26,  42  et  seq. 
for  omissions  or  errors  in  abstract  of  Title,  43 

in  Index,  44 

for  neglect  to  register  instruments,  43 
for  misconduct,  50 
for  fraudulent  practices,  41 
for  misdemeanour,  45 

for  refusal  to  transfer  Books,  &c.,  on   separation   of 
county,  71 

forms  of  demand  upon,  to  transfer  Books.  &c.,  413, 

414 

for  refusal  to  deliver  up  Books,  etc.,  upon  removal  or  re- 
signation, 72 

for  wilfully  entering  instruments  in  wrong  order,  152 
to  surety,  for  neglect  to  furnish  fresh  security,  39 
does  not  extend  beyond  party  injured  or  his  legal  repre- 
sentatives, 44 

on  certificates,  26,  43,  44,  51 
action  against, 

entitled  to  notice  of,  26,  42 

when  disentitled  to,  42,  382 

for  not  paying  over  surplus  fees  to  municipality,  388 

purchaser  with  notice  of  error,  cannot  claim  "damages 

subsequent  to  notice,  51 

mandamus  to  compel  delivery  of  instruments,  51,  60, 
385 

when  barred,  443 
action  by, 

for  registration  fees,  60 

for  fees,  to  try  right  to  office,  26,  73 

for  recovery  of  fees  against  municipality,  74,  382,  383, 

384 
duties  of, 

to  make  oath  of  office,  44 

to  reside  at  place  named  in  his  commission,  49 
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REGISTRAR  (continued), 

to  give  proper  security,  20  (see  supra) 

to  attend  at  the  Registry  Office,  62,  53,  392 

to  make  searches  and  abstracts,  53,  371  (see  abstract  of 

Title) 
to  furnish  exemplifications  and  certified  copies,  53,  56 

(see  Certified  Copy) 
to  exhibit  original  instruments,  and  Kegistry  books,  53, 

55 

to  certify  to  abstracts,  53,  55,  374 
to  certify  to  copies,  53,  66 
to  follow  statutory  requirements  in  giving  certificates, 

152 

to  give  unqualified  certificates,  151 
to  make  abstract  Index,  75 
alphabetical  Index,  78 
to  compare  duplicate  instruments,  150 
to  reject  same  if  not  duplicates,  150 

or  if  instruments  are  defective  in  proof,  151,  315 
to  enter  instruments  in  proper  consecutive  order,  152 
upon  receiving  original  instruments,  &c.,  from  another 

County,  73 

when  a  portion  of  his  division  is  attached  to  another,  69 
to  transfer  Books,  &c.,  on  separation  of  County,  71 
to  deliver  up  Books,  .fee. ,  upon  removal  or  resignation, 

72 

to  deliver  up  duplicates  or  memorials  of  instruments  re- 
gistered by  him,  60,  384,  385 
to  produce  registered  instruments  upon  subpoena  issued 

by  a  judge's  order,  56 

to  attach  official  seal  to  certified  copies,  &c.,  56 
to  re-copy  old  books,  maps,  &c.,  unfit  for  use,  74 
to  make  declaration  on  re-copying  Books,  75 
to  have  table  of  fees  posted  up  in  his  office,  382 
to  furnish  applicant  with  statement  of  fees,  382 
a>  to  memorials,  172 
to  accept  instrument  properly  proved,  though  otherwise 

defective,  151 
to  supply  defects  or  errors  caused  by  predecessors  in 

office,  360,  362 

appointment  of  Deputies  by,  44 
removal  of  Deputies  by,  44 
must  not  act  as  conveyancer,  46 

or  advise  on  tides,  &c.,  46 

is  jointly  indictable  with  Deputy  for  misdemeanour,  45 
cannot  reject  one  of  several  modes  of  proof,  109 
not  compelled  to  perform  services  unless  fees  prepaid,  53,  54, 

60,  371 
has  no  lien  on  registered  instruments  for  nonpayment  of 

fees,  60,  384 
holidays  allowed  to,  52 
removal  of,  26,  50 

under  Registry  Acts  of  1846,  27 

REGISTRATION, 

was  optional  prior  to,  13-14  Vic.  c.  63,  207 
designed  to  give  notice,  205,  302 
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REGISTRATION  (continued], 

effect  of,  204 

is  actual  notice,  231,  302  305 

requisites  to  operating  as  such,  309,  310 

when,  not  actual  notice,  231,  304 

against  whom  registration  is  not  notice,  309 
before  receiving  notice,  is  not  essential  to  defence  of  pur- 
chaser for  value,  243,  321 

a  mortgage  is  notice  thereof  to  lessee  of  mortgagor,  309 
assignment  of  mortgage  is  not  notice  to  mortgagor,  308 

but  is  notice  to  his  transferee,  309 

of  unregistered  lease  is  not  notice  of  latter,  88,  209,  310 
amounts  to  delivery,  257 
at  full  length,  143 

beneficial  result  of,  167 

of  mortgage  protects  mortgagor  paying  off  and  obtain- 
ing discharge,  187 

of  every  instrument  in  the  chain  of  title,  88,  213,  264,  310 
of  instruments  not  authorized  to  be  registered,  88,  167,  312 
of  defective  conveyances,  256,  314,  322 
of  voluntary  deed,  220,  221 

validated  through  after  acquired  consideration,  221,  222, 

256 
of  mortgage  protects  equitable  title  of  mortgagor,  258 

with  power  of  sale,  225 
of  instrument  does  not  effect  lands  to  which  grantor  has  no 

title,  254 

of  fraudulent  conveyance,  252,  253 
of  void  title,  252,  253 

does  not  extend  covenants  beyond  their  original  import, 86, 258 
effect  of.  upon  unregistered  title  of  defendant  in  ejectment, 445 
what  is  deemed  to  be  a,  167 

duty  of  Registrar  on  receiving  instruments  for,  360 
statutory  requirements  necessary  to  a  valid,  313 
proof  for,  94  (see  Proof  for  Registration) 
defective,  314  (see  Defective  Registration) 
priority  of,  255  (see  Priority  of  Registration) 
neglect  in,  204  (see  Neglect  to  Register) 
minute  of,  form  of,  399 

number  on  instrument  evidence  of  order  of  registry,  324 
unsigned  deeds  not  capable  of,  97 
before  issue  of  patent.  205,  206 

absence  of,  postpones  instrument  to  registered  instrument, 
204,  259 

does  not  affect  rights  inter  partes  89,  263  • 

is  prima  facie  proof  of  fraud,  263 
fit  unstamped  instrument  executed  in  England,  442 
binds  municipal  corporations,  258 

railway  companies,  258 
of  particular  instruments,  (see  Appropriate  Titles) 

act  and  warrant,  211 

crown  grant,  11,  156 

deed  of  appointment,  212 

under  Statute  of  Mortmain,  257 
of  surrender,  258 
for  taxes,  281 
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EEGISTRATION  (continued), 

further  charge,  211,  238 

foreign  deed  in  insolvency,  212 

instruments  under  various  statutes,  433 

order  in  Council,  11, 157 

plan,  337 

release  of  covenant,  211 

Sheriff's  deeds,  281 

wills,  265 

REGISTRY  BOOKS, 

City  or  County  Treasurer  must  provide,  61 

form  of  application  for,  413 

neglect  or  refusal  of,  to  provide,  67 

application  and   refusal  must  precede  right  of   action 
against,  67 

Registrar  alone  entitled  to  bring  action,  68 
separate,  for  each  locality,  61 

general,  for  instruments  not  containing  local  description,  61, 
63,  65 

alphabetical  index  to,  66 
new,  to  be  applied  for,  when  required,  61 

form  of  application,  413 
Inspector  may  allow  several,  to  be  in  use  at  once,  62 

form  of  permit,  413 

Registrar  is  entitled  to  the  possession  of,  66 
replevin  may  be  brought  to  recover  possession  of,  66,  73 
for  unincorporated  villages,  63 
to  be  certified  to  by  County  Court  Judge,  &c.,  68 
transfer  of,  upon  separation  of  Counties,  69 
statement  from  general,  to  be  also  furnished,  69,  70 
forms  of  demand  upon  Registrar  for,  414 
Registrar  liable  to  a  penalty  for  non  delivery  of,  71 
delivery  of,  upon  removal  or  resignation  of  Registrar,  72 
Sheriff  authorized  to  seize,  if  not  delivered,  72 
to  be  re-copied  when  unfit  for  use,  74 
must  be  exhibited  upon  request,  53,  54,  371 
evidence  of  entries,  153 

of  registered  title,  154 
pages  of,  to  be  numbered,  155 

when  part  of  a  township  is  created  into  a  new  township,  362 
loss  of,  353 

REGISTRY  LAWS, 

policy  of,  204,  227,  302 

introductory  account  of,  1  • 

REGISTRY  OFFICES, 

establishment  of,  20 
removal  of,  21 

does  not  affect  Registrar's  commission,  21 
County  Council  must  erect  and  maintain,  22 
expenses  of,  23 

neglect  of  County  Council  to  provide,  23 
rent  of,  County  Council  is  not  liable  for,  23 
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BELEASE, 

defined,  13 

of  covenant,  registration  of,  211 

of  mortgage,  177  (see  Discharge  of  Mortgage,  Certificate  of) 

BELIGIOUS  INSTITUTIONS, 
conveyances  to,  436 

KEMOVAL, 

of  Deputy-Registrar,  44 

of  fraudulent  conveyances,  223 

of  Registrar,  27 

of  Registry  Offices,  21 

of  voluntary  conveyances,  223 

BENT, 

of  Registry  offices,  County  Councils  not  liable  for,  23 
order  for  payment  of  money  out  of,  18 

RE-REGISTRATION, 

upon  loss  of  Registry  Books,  353 
proof  of  loss  before  Judge,  353 
certificate  of  Judge,  353 
should  be  endorsed  or  attached,  355 

form  of,  431 
priority  of  instruments,  353,  355 

BOAD, 

By-laws  opening,  on  private  property,  14,  199  et  seq. 

SATISFACTION, 

of  mortgage,  177  (see  Discharge  of  Mortgage,  Certificate  of 

SCALE, 

of  plan,  337  (see  Plan) 

SEAL, 

of  Corporation,  121  (see  Corporation 

of  Court  of  Kecord,  121 

notarial,  137 

of  Begistrar,  56,  392 

SEARCHES, 

applicant  may  make,  in  Begistry  Books,  371 

Registrar  to  make,  when  requested,  53,  54 

confined  to  particular  lot,  371 

Registrar  alone  can  make,  for  registered  instruments,  55 

must  be  specially  required  to  make,  in  Alphabetical  In- 
dex, 373 
fees  for,  371-373  (see  Appendix  C.) 

SECURITY,  (see  Registrar) 

SEPABATION  OF   COUNTIES, 

transfer  of  Registry  Books,  &c.,  upon,  69,  71 
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SHERIFF, 

origin  of  power  to  sell  lands,  289 
must  enquire  after  debtor's  lands,  292 
what  the  writ  binds,  290 

after  acquired  lands  of  debtor,  290 
sale  by,  is  within  the  Statutes  of  Frauds,  293 

is  within  the  provisions  of  the  Registry  Act,  293 
deeds  by,  16,  281,  289 

by  whom  executed,  176,  293 

requisites  to  validity  of,  294 

priority  of.  over  deed  from  debtor,  294 

as  against  assignee  of  debtor's  devisee,  295,  296 

does  not  affect  dower  of  debtor's  wife,  297 

must  be  registered  within  six  months  after  sale,  281 

no  specified  time  for  registration  of,  before  Jan.  1,  1866, 
297 

registration  of,  where  sale  made  before  March  4,  1868, 
298 

effect  of  non-registration  of,  281 

ejectment  cannot  be  brought  before  execution  of,  296 

for  sale  of  taxes,  169,  281  (see  Taxes) 
compellable  in  equity  to  execute  deed,  297 
vendee  of,  is  a  purchaser,  215 
discharge  of  mortgage  by,  193 

form  of,  399 

authority  to  seize  mortgages,  194 

mortgagee's  interest  is  bound  from  time  of  seizure,  197 

authority  to  execute,  193,  195 

effect  of,  as  a  re-conveyance,  194 

operates  only  as  a  re  conveyance  when  all  the  money  is 
paid,  197 

Sheriff  cannot  execute  deed  of  re-conveyance,  197 

how  executed,  193,  197 

proof  of  execution  of,  193 

retrospective  effect  of  the  71st  section,  198 
authority  to  sell  mortgagor's  interest  in  lands,  188,  195 

part  of  mortgagor's  interest  cannot  be  sold,  197 

certificate  of  discharge  to  purchaser,  188,  195 
form  of,  428 

when  certificate  will  not  operate  as  a  re-conveyance,  195 

if  mortgagee  purchases  he  must  release  mortgage  debt, 

196 

authorized  to  seize  Registry  Books  if  retained  by  Registrar, 
72 

SOIL, 

sale  of  annual  products  of  the,  is  not  within  the  Registry 
Act,  17 

STANDING  TIMBER,  16,  17  (see  Timber) 
STATEMENT, 

of  fees  to  be  furnished  by  Registrar  to  applicant,   382 
neglect  by  Registrar  to  give,  42,  382 

form  of  request  to  Registrar  for  statement,  431 
from  General  Registry  Books  on  separation  of  Counties,  69, 
70 
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STATUTES, 

of  Enrolment,  1 

of  Mortmain.  257 

list  of  instruments  requiring  registration  under  certain,  433 

list  of  Provincial,  relating  to  registration,  442 

STKEET, 

dedication  of,  by  plan,  350,  380 

alteration  of  names  of,  by  By-law,  203 

By-law  opening,  on  private  property,  14,  199  et  seq. 

SUBPffiNA, 

to  Registrar,  56,  58,  59 

forms  of,  410,  412 
affidavit  to  obtain  order  for,  58 

forms  of,  409,  411 
order  for,  58 

forms  of,  410,  412 

must  be  produced  to  and  filed  with  officer  issuing,  56,  58 
should  conform  to  the  terms  of  the  order,  58 
when  attachment  will  issue  for  non-attendance  upon,  59 
Deputy-Registrar  or  clerk  cannot  produce  papers  upon,  with- 
out permission  of  Registrar,  59 
fees  payable  to  Registrar  for  attendance  upon,  59 

SUBSCPJBING   WITNESS, 

absence,  death,  lunacy,  &c.,  of,  117  et  seq. 
declaration  of  absence,  &c  ,  419 

certificate   of  County  Court  Judge  as  to  proof  of  execu- 
tion, 117 

form  of,  398 

compellable  to  make  affidavit,  110 
affidavit  for  order  in  compel,  112 

form  of,  417 
order  of  Judge,  110 

form  of,  418 

fees  must  be  tendered  to,  for  conduct  money,  &c.,  1 
attachment  against,  will  issue  for  disobedience  to  order, 
112 

SUBSTITUTION, 

of  power  of  Attorney,  132,  135,  136  (see  Power  of  Attorney) 

SURRENDER, 

registration  of  deed  operating  in  law  as  a,  258 

SURVEYOR, 

to  certify  to  plan  before  registry,  338,  339 

form  of  certificate,  400 
to  certify  to  plan  filed  by  municipality,  351,  353 

form  of  certificate,  430 
neglect  of,  to  certify  to  plans,  343 

TABLE, 

of  fees  to  be  posted  up  in  Registry  office,  382 
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TACKING. 

abolished,  324,  331.  332 

in  England,  335 
origin  of,  331 

what  does  not  amount  to,  333 
does  not  apply  to  consolidation  of  securities,  333 
sometimes  permitted  under  the  Irish  Registry  Act,  335 

TARIFF  OF  FEES,  438  (see  Appendix  C.) 

TAXES, 

certificate  of  payment  of,  14 

granted  by  Treasurers  of  Townships  or  unincorporated 
villages  is  not  within  the  Registry  Act,  14 

form  of,  403 

enactments  relating  to  sale  of  lands  for  arrears  of,  281-285 
taxes  must  be  in  arrears,  288 
deed  upon  sale  for,  281 

form  of  Sheriff's  deed,  429 

form  of  Treasurer's  deed,  429 

execution  of,  287 

registration  of,  281 

registration  of,  where  lands  sold  before  March  4,  1868, 
298 

TERM  OF  YEARS,  (see  Lease) 

TESTAMENT, 

defined.  14  (see  Will) 
TIMBER, 

growing,  sale  of,  is  an  interest  in  lands,  16 

conveyance  of,  is  within  the  Registry  Act,  16,  17 
first  conveyance  of,  only  need  be  registered,  17 
purchaser  of,  is  affected  with  notice  of  prior  registrations, 

17,  307 

grant  of,  operates  as  a  severance  from  realty,  17 
merger  cf  the  chattel  interest  in  the  freehold,  17 

TITLE. 

abstract  of,  53  et  seq. 

adoption  of  short,  10 

registered,  207 

Registrar  or  Deputy  cannot  advise  upon,  46,  47 

TITLE  DEEDS, 

writing  accompanying  deposit  of,  by  way  of  mortgage,  12,  327 
TREASURER  OF  MUNICIPALITY, 

to  provide  Books  of  Office,  61 
form  of  request  to,  432 

neglect  or  refusal  by,  to  provide,  67 

TRUSTEES, 

for  creditors  are  purchasers,  214 

notice  to  one  of  several,  is  notice  to  all,  246 

except  in  the  case  of  a  mere  trustee,  246 
neglect  of,  to  register  instruments  requiring  registry,  262 
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UNINCORPORATED  VILLAGES, 

separate  Registry  for,  not  to  be  used,  63,  35C,  369 
UNREGISTERED  CONVEYANCE,  (see  Neglect  to  Register) 

operation  of,  263 

cannot  prevail  against  a  subsequent  registered   purchaser 
without  notice,  204  et  seq. 

notice  of,  defeats  priority  of  registration,  206,  226, 235  et  seq. 

VACANCIES. 

in  office  of  Registrar  or  Deputy,  report  upon,  393 
VALUABLE  CONSIDERATION,  (see  Consideration) 
VAULTS,   (see  Registry  Offices) 
VENDOR'S  LIEN,   (see  Lien) 

VOLUNTARY  CONVEYANCES, 

are  void  as  against  subsequent  purchasers  with  value,  221 
even  with  notice  thereof,  223 
but  only  to  extent  necessary  to  give  effect  to  subsequent 

conveyances,  221 

will  be  made  valid  through,  after  acquired  consideration,  221, 
222,  256 

as  between  volunteers  validity  dates  from  arising  of  sub- 
sequent consideration,  222 
but  in  favor  of  purchasers,  registration  confers  priority 

ab  initio,  222,  256 
prior  registration  of,  enures  to  grantee's  assignees  for  value, 

222 

removal  of,  from  Registry  Books,  223 
of  unpatented  lauds,  444 

VOLUNTARY  REGISTRATION, 

of  instruments  not  authorized  to  be  registered,  88,  167,  312 
WILL, 

interpretation  of  word,  14,  18 
registration  of,  265 

exceptional  provisions  as  to,  265 

upon  what  principle  based,  266 

former  statutes  relating  to,  267 

should  be  effected  within  one  year  from  testator's  death, 

265 
distinction  between  the  Ont.  and  the  English  Registry 

Acts,  267 

if  effected  within  the  year  operates  retrospectively,  268 
neglect  to  register  within  the  year,  268 
subsequent  to  expiry  of  the  year,  269 
English  practice  where  not  effected  within  the  year,  270 
analogy  between  wills  and  conveyances,  269 
where  the  devisee  is  also  heir-at-law,  270 
extension  of  time  for,  271 

who  are  meant  by  "  subsequent  purchasers,"  &c.,  271 
prevented  by  contestation  or  other  "inevitable  difficulty," 
265 

what  amounts  to  an  "  inevitable  difficulty,''  272 
duration  thereof,  274 

32 
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WILL  (continued). 

non-discovery  of  will,  274 
suppression  or  concealment  of  will,  275 
memorial  of  fact  of  contestation,  &c.,  27C 
wilful  default  in  effecting,  277 
what  is  deemed  a  sufficient,  278 
operation  of  75th  section  as  to,  278 
of  a  void  will,  will  not  create  a  registered  title,  444 
decisions  respecting,  279 
throngh  memorial,  169  (see  Memorial) 
of  nominee  or  assignee  of  uiipatented  lands,  20C 
manner  of  registering,  158,  159 
execution  of,  what  amounts  to  a  due,  163 
statutes  relating  to,  163,  166 
where  testator  is  blind  or  is  a  marksman,  161 
affidavit  should  describe  mode  of,  161 
should  be  full,  161 
forms  of,  422,  423,  424 
probate  is  evidence  of,  166 

but  not  of  its  sufficiency  to  pass  real  estate,  166 
when  each  codicil  should  be  proved  by  separate  affidavit, 

443 

general  devise,  61,  64,  279 
need  not  particularize  lands  devised,  04,  27'.* 
of  leaseholds,  270.  279,  280 
probate  of,  18,  158 

form  of  affidavit  verifying  copy  of,  424 
exemplification  of,  18,  158 
form  of  affidavit  verifying  copy  of,  424 
is  evidence  of  testator's  death  and  execution  of  will,  166 
notarial  copy  of,  18 

WRITING, 

accompying  deposit  of  title  deeds  by  way  of  mortgage,  &c., 

12, 327 

contracts  in,  affecting  lands,  15 
includes  "  lithography,"  15 

WRITS, 

opening  out  of  the  Common  Law  courts,  289,  290 

Court  of  Chancery,  298 
of  sequestration,  lands  cannot  be  sold  under,  298 
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